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Mineral  Patent  Applications 


Goals  and  Objectives 

The  successful  trainee  will  understand  the  legal  and  adjudicative  processes 
involved  in  patenting  a  mining  claim  or  mill  site.   The  successful  trainee 
will  understand  the  Department's  administrative  review  process  as  applied  to 
mining  claims,  appeals,  and  judicial  review  of  Departmental  actions. 

By  applying  the  above  knowledge,  the  successful  trainee  will  be  able  to 
process  a  mineral  patent  application,  process  a  complaint,  and  understand  the 
application  of  equitable  adjudication  for  curing  defective  patent  applications, 


Mineral  Patent  Applications 


I .    Overview 


Federal  requirements 


1.  Pre-application  requirements 

2.  Application  requirements 

3.  Special  requirements 

4.  Additional  requirements 

B.  Applicability  of  state  law 

C.  Processing  an  application 

D.  Publication  process 

E.  First  half  of  final  certificate 

F.  Mineral  examination 

G.  Issue  patent  or  contest  complaint 


II.   Title 


A.  Types  of  titles 

1.  Possessory 

2.  Equitable 

3.  Fee  or  absolute 

B.  Chain  of  title 

C.  Adverse  possession  under  30  USC  38 

D.  Adverse  claims 

E.  Final  certificate  and  its  effects 

F.  Confidential  information 


III.  Mineral  (Validity)  Examinations 

A.  Legal  framework 

1.  Discovery  requirements  and  criteria 

2.  Initiation  of  a  mineral  examination 

B.  Mineral  report  process 

1.  Data  analysis 

2.  Mineral  report  processing 

3.  Confidential  information 

4.  Conclusions  and  recommendations 

IV.  Mineral  Contests 

A.  Grounds  for  a  contest  action 

B.  Roles  of  the  participants  in  the  contest  action 

1.  BLM 

2.  Office  of  Hearings  and  Appeals 

3.  Mining  claimant  (contestee) 

C.  Standing  to  bring  contest  actions  before  the  Department 

1.  Other  agencies 

2.  Rival  mining  claimants 

3.  Outside  private  parties 

D.  Types  of  contest  actions 

1.  Mineral  contests 

2.  Title  verification 

3.  U.S.  v.  Crawford 

A.     Private  party  contests 

E.  Contest  charges 

F.  Processing  contest  complaints 

G.  Hearing  process 

1.  ALJ  sets  hearing  date 

2 .  Hearing 


V. 

Protests  and  Appeals 

• 

A. 

Difference  between  a  protest  and  an  appeal 

B. 

Who  has  standing  to  protest  or  appeal 

C. 

Processing  a  protest 

D. 

Processing  an  appeal 

E. 

Jurisdiction  over  protests  and  appeals 

F. 

Appeal  routes  within  the  Interior  Department 

G. 

Appeal  routes  within  the  judicial  system 

VI. 

Patent  Reservations 

A. 

Authorities 

B. 

Priority  of  rights 

C. 

Difference  between  a  reservation  and  a  condition 

VII. 

Finality  of  Patents 

• 

A. 

Effect  of  signature  of  the  authorized  officer 

B. 

Jurisdiction  of  the  Secretary  when  patent  is  issued 

C. 

Criteria  and  procedures  for  recovery  of  a  patent 

D. 

Statute  of  limitations  and  its  effect  on  recovery 

VIII. 

Equitable  Adjudication 

A. 

Historical  overview 

B. 

Criteria  for  equitable  adjudication 

C. 

Land  entries/request  for  patent 

D. 

Mineral  patent  applications 

E. 

Results  of  equitable  adjudication 

F. 

Case  studies 

/~\ 

G. 

Summary 

• 

CI 

ose  Out  and  Evaluation 

Mineral  Patent  Applications 


I.    Overview 


Handouts 

1.  Outline 

2.  Patenting  a  Mining  Claim  on  Federal  Lands 

3.  Form  3860-1,  Minerals  Worksheet  and  Schedule  of  Exclusions 

4.  Mineral  Patent  Application  Check  List 

5.  Guide  to  Preparation  of  Mineral  Patent  Applications 

6.  IM  No.  84-499,  Referral  of  Mineral  Patent  Abstract  Documents  to 
Regional  Solicitor's  Office  for  Review 

7.  Dennis  J.  Kitts,  84  IBLA  338  (1985) 

8 .  Apex  and  Extralateral  Rights  Issues  Raised  by  the  Stillwater 
Mineral  Patent,  M-36955  (April  18,  1986),  Published  as  93  ID  369 
(1986) 

9.  BLM  Manual  3860  -  Mineral  Patent  Applications 
Other  Sources 

1.  43  CFR  3860  -  Mineral  Patent  Applications 

2.  BLM  Manual  1860  -  Conveyance  Documents 

3.  BLM  Manual  Handbook  H-1860-1  -  Conveyance  Documents 

4.  BLM  Manual  1861  -  Final  Certificates 

5.  BLM  Manual  1862  -  Patent  Preparation  and  Issuance 

6.  BLM  Manual  Handbook  H-1862-1  -  Patent  Preparation  and  Issuance 
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Mineral  Patent  Applications 
Outline 


I .    Overview 


A.  Federal  requirements 

1.  Pre-application  requirements 

a.  Mineral  survey 

-  Required  for  lode  claims 

-  Required  for  placers  and  mill  sites  described 
by  metes  and  bounds 

-  Required  for  placers  and  mill  sites  in  unsurveyed  areas 

b.  Survey  plat  and  notice  of  intention  to  apply  for  patent  are 
posted  on  the  claim 

c.  Statement  from  two  credible  witnesses  that  plat  and  notice 
were  posted 

2.  Application  requirements 

a.  Application  in  narrative  form,  signed  by  applicant 

b.  Service  charge  of  $25 

c.  Mineral  survey  notes  and  plat,  notice  of  intention  to  apply 
for  patent,  statement  from  witnesses 

d.  Atomic  bomb  statement 

e.  Evidence  of  title 

f.  Citizenship  statement 

g.  Newspaper  publisher's  agreement 
h.   Notice  to  be  published 

3.  Special  requirements 

a.  Placers 

-  Statement  about  improvements  which  must  value  not  less 
than  $500,  corroborated  by  two  disinterested  witnesses 

-  Land  applied  for  is  placer  ground  not  in  vein  or  lode  form 

-  Title  is  sought  in  good  faith,  not  to  control  water  courses 
or  obtain  timber 

-  Description  and  value  of  deposit 

-  Description  of  natural  features  of  claim 

-  Statement  on  lodes 

-  If  no  mineral  survey,  statement  as  to  shafts,  cuts, 
tunnels ,  or  other  improvements 

b.  Mill  sites 

-  Proof  that  land  claimed  is  nonmineral  in  character 


4 .  Additional  requirements 

a.  Proof  by  applicant  of  publication  and  posting 

b.  Payment  of  purchase  price 

c.  Statement  of  charges  and  fees 

B.  Applicability  of  state  law 

1.  Claims  must  conform  to  staking  and  monumenting  laws 

2.  Location  notices  must  contain  information  required  by  state  laws 

3.  Location  notices  must  be  properly  recorded 

4.  Title  disputes  must  be  settled  according  to  state  requirements 

C.  Processing  an  application 

1.  Insure  application  meets  requirements  of  43  CFR  3860 

2.  Title  determination 

a.  Certificate  of  title 

b.  Evidence  relating  to  lost  or  destroyed  mining  records 
includes  statement  of  lost  records  and  secondary  evidence  of 
possessory  title 

c.  Application  for  lands  in  Alaska  must  include  statement  that 
land  is  unreserved,  unoccupied,  unimproved,  and 
unappropriated 

D.  Publication  process 

1.  After  application  requirements  are  met,  adjudicator  arranges  for 
publication 

a.  Sends  notice  to  newspaper 

b.  Reviews  galley  proof 

c.  Publishes  once  a  week  for  60  days  (first  day  of  issues  are 
excluded  in  counting  60-day  period) 

2 .  Contents  of  publication 

a.  All  data  given  in  notice  of  intention  to  apply  for  patent 
posted  on  claim 

b.  Claim  location 

3 .  Proof  by  applicant  of  publication  and  posting 

a.  Applicant  gives  BLM  sworn  statement  from  office  of 
publication  that  notice  was  published  for  the  statutory 
period 

b.  Applicant  gives  his  own  statement  showing  plat  and  notice 
remained  conspicuously  posted 


4.  Adjudicator  writes  for  purchase  price 

a.  Lodes  -  $5.00/acre 

b.  Placers  -  $2.50/acre 

c.  Mill  sites  -  Independent  or  with  lodes  -  $5.00/acre 

-  With  placers  -  $2.50/acre 

5.  Adjudicator  writes  for  statement  of  charges  and  fees  for  mineral 
survey  costs,  application  service  charge,  publication  fee,  and 
purchase  price 

E.  First  half  of  final  certificate 

1.  Serial  number,  filing  fees,  purchase  money 

2 .  Statutory  authority 

3.  Patent  applicant's  legal  name  and  address;  final  certificate  is 
issued  in  the  name,  of  the  applicant  without  regard  to  transfers 
of  interest  after  the  application  is  filed 

4.  Claim  names  as  shown  on  location  notices 

5.  Legal  description 

6 .  Exceptions 

7 .  Title  and  signature  of  authorized  officer 

8.  Date  of  final  certificate  is  date  purchase  price  is  filed 

9.  Only  original  of  final  certificate  is  prepared  and  filed  in  case 
file 

10.  Applicant  is  notified  by  letter  that  final  certificate  has  issued 

F.  Mineral  examination 

1.  Adjudicator  requests  mineral  examination  and  report  from 
appropriate  district  manager  or  regional  forester 

2.  Copy  of  application  case  file  is  sent  with  request 

3.  Mining  claims  located  after  August  13,  1954,  require  a  leasable 
minerals  report 

G.  Issue  patent  or  contest  complaint 

1.  Proper  action  to  take  depends  on  recommendations  of  approved 
mineral  report 

2.  Patent  issues  in  the  name  of  the  applicant  without  regard  to 
transfers  of  interest  after  the  application  is  filed 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

MINERALS  WORKSHEET 

AND 

SCHEDULE  OF  EXCLUSIONS 


Serial  Number 


SCHEDULE  OF  EXCLUSIONS' 


DATE 

BY 

REFERENCE  TO 
43  CFR  3860 

Applicant 

3862.5-1 

Application  for  Patent  (Duplicate) 

3862.1-1  &  .4-4 

Citixenahip 

3862.1  a  .2 

Signed  in  Land  District 

3862.1-1 

Atomic  Bomb  Project 

3862.1-1 

Time  Limit  (10  days) 

1821.2-2 

Name  and  Recordation  Number(a)  of  Mining  Claim(s) 

3862.1-1 

Kind  of  Deposit 

3862.1-1,  3863.1-3  fc  .1-4 

LocatoKe) 

3862.1-3 

Date  of  Location 

3862.1-3 

Location  Recorded 

3862.1-3 

Mineral  Survey  Number                                       Date  Made 

3861.1-1,  .5-1  fc  .5-2 

Date  Survey  Approved                                         Cad.  Eng.  Cert. 

3861.1-1,  3861.2-2 

Connected  to  Public  Survey  Corner 

3862.4-2 

Legal  Description 

3862.8-1 

Public  Domain                                                      National  Forest 

Improvements 

3861.2-1,  .2  «i  .3 

Posting  on  Claim 

3861.7-2 

Title 

3862.1-3 

Agreement  of  Publisher 

3862.4-1 

Publication:    First  DoK-                                     Last  Date 

Continuous  Posting 

3862.4-4 

Posting  in  Office 

Charges  and  Fees  Paid 

3862.4-6  h  .1-2 

Adverse  Claims 

3871.1  fc  .5 

Protects 

3872.1 

Reservations  * 

Date  of  Entry 

3862.5-1 

Area  Entered                                                         Amount  Paid 

3862.4-6 

Final  Certificate  Issued 

Nonmineral  Proof  (millsite) 

3864.1-4 

Use  or  Occupancy  (millsite) 

3864.1 -1(b) 

Proof  of  no  Known  Veins  (Placer) 

3863.1-3  k  .4 

Status  Conflicts  * 

• 

Public  Law  S85 

3741.3 

Claims  Approved  for  Patent 

Claims  Contested                                             Contest  Number 

3872.2  &  .5 

Final  Decisions  of  Contested  Claima  * 

3872.2  a  .3 

LOCATION  OR  CLAIM 


SURVEY 


EXCLUDE 


AREA 


Approved: 


(Date) 


(Signature  of  Examiner) 


'  (Continue  on  reverse  side,  if  necessary) 


GPO   849  -  57  1 


Form  3860-1  (February  1979) 
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MINERAL  PATENT  APPLICATION  CHECK  LIST 


1.  APPLICATION  SERIAL  NUMBER 


NatnQ  of  applicant_ 


Address  of  applicant^ 


Is  application  signed  by  applicant      YES    NO 

Does  applicant  reside  in  Land  District  YES    WO 
If  so,  applicant  must  sign  application 

If  applicant  does  not  live  in  Land  District,  name  of  Authorized  Agent  or 

Attorney  in  Fact 

Address 


Was  authorization  by  Power  of  Attorney  filed  YES  NO 
Was  application  signed  in  Land  District  YES  NO 
Was  application  filed  in  duplicate  ,  YES  NO 
Date  filed Time  fcieeL ^~ 

(f3  cftL  isA\  .a-a.-)  £- 

Did  $25.00  filing  fee  accompany  application   YES    NO 

Filing  fee  receipt  number 

(43  CFR  3862.1-2) 


2.  POSTING  OF  PLAT  AND  NOTICE  OF  INTENTION  TO  APPLY  FOR  PATENT 

43  CFR  3861.7-1.   Note:  If  application  is  for  claims  and  mill  sites,  two 
postings  are  required. 

Were  2  copies  of  proof  filed  YES    NO 

Were  2  copies  of  the  Notice  of  Intent  filed   YES    NO 

Was  statement  of  at  least  2  credible  witnesses  (other  than  applicant  or 

Attorney  in  Fact)  to  posting  filed  YES    NO     Date 

Names  of  Witnesses   


Does  statement  include  where  posted  on  claim  YES    NO 
(in  a  conspicuous  place) 


Was  survey  plat  posted  YES    WO 

If  amended,  was  amended  plat  posted       YES    NO 

Does  Notice  of  Intention  posted  include: 

Posting  Date  YES    NO   Applicant  name  YES    NO   Claim  name  YES 

Survey  number  YES    NO  Mining  District  YES 

Placer  description  YES    NO  County  YES 

Names  of  adjoining/conflicting  claims  YES    NO 

Are  conflicts  to  be  excluded  described  in  notice  YES    NO 

4.  CLAIM  INFORMATION 

LODE  (43  CFR  3841) 

PLACER  (43  CFR  3842) 

MILL  SITE  (43  CFR  3844) 

EXCLUDED  NET 

CLAIM  NAME  LEGAL  DESCRIPTION       ACREAGE    ACREAGE    ACREAGE 


NO 
NO 
NO 


TOTALS : 


— 1 


_L 


-2- 


4.  RECORDING  DATA  43  CFR  3831.1 


COUNTY 


..tin 


LOCATOR 


DATE 
LOCATED 


DATE      INSTR . 
RECORDED  NO. 


DATE     DATE     INSTR . 
AMENDED  RECORDED  NO. 


J_                J_                  J_        _]__          1             1           1           i          1 

J_                      _|_                        _LJL_L_L_L-i--i 

1                           1                             1                I                1                  1               I              I              1 

JL                      _L                        _L_J__L_L__L_1--L 

I                           I                             1                I                1                  1               1              1              1 

1                           l                             l                l                1                  1               I              l              1 

l                           1                             1                I                1                  1               1              1              1 

l                           I                             1                I                I                  1               1              1              1 

j_                      _L_                        _L           _j_            j                  1               1              1            _L 

]_                      JL                        JL_-J__LJL_L-_L-l 

1                           I                             1                I                I                  1               1              I              1 

1                          1                             l                1                l                  1               1              1            -1 

1 

JL                      JL                          I                l                I                  1               1               1              1 

l                           1                             1                l                I                  1               I               1              1 

l                           1                             1                1                I                  1               I               1              1 

J_                      _]_                        _L_L_l__l_-Li-i 

I                           l                             III                  l               1               l              1 

1                           I                             1                1                I                  1               1              1              1 

1                           I                             III                  l               1               1              1 

J_                      _L                          111                  !               1              1              1 

]_                      _L                        _  1                1                1                  1               1              1              1 

JL                     _1-                       jii                 |              1              1              1 

i                          I                           1               I               i                 l              I              1              l 

i             i              i        i        i         i    j 1 1 

5.  ATOMIC  BOMB  STATEMENT  43  CFR  3862.1-l(b) 

Was  claim  located  after  August  1,  1946  YES    NO 

If  so,  was  statement  filed  that  applicant  has  not  had  any  direct  or 

indirect  part  in  the  development  of  the  atomic  bomb  project  YES    NO 

6.  MINERAL  SURVEY   43  CFR  3861.1 

Mineral  Survey  Number 

Situate  in  sections „T. R. , Mer. 

sections      J. R. Mer. 


Name  of  mining  district 


Connected  to  what  permanent  monument 


Date  Survey  was  made:   From To 

Date  Mineral  Survey  was  approved 


Is  date  of  survey  after  date  of  location  YES  NO   (43  CFR  3861.1-2) 

Were  Field  Notes  and  Plat  filed  in  duplicate  YES  NO 
(One  of  each  to  be  returned  with  patent) 

If  Survey  Plat  has  been  amended,  were  amended  Plat  and  Field  Notes 

submitted  YES  NO 

f\A/*4$/ 

Are  -emir  lines  parallel  YES  NO 

Is  maximum  length  no  more  than  1500  feet  YES  NO 

Are  claims  contiguous  YES  NO 

Contiguous  means  adjoining  and  abutting.   An  applicant  may  own  patented 

claims  which  give  contiguity  to  a  claim  block. 

Exclusions : 

Are  they  described  in  the  application  YES  NO 

Are  they  delineated  on  Plat  YES  NO 

Are  they  described  in  the  Field  Notes  YES  NO 


-4- 


7.  LftND  STATUS 

Bureau  of  Land  Management District  Office. 

National  Forest Name  of  Forest 


Notify  the  Forest  Service  that  the  application  has  been  filed 


together  with:   A  copy  of  the  application Status  plat_ 

and  Mineral  Survey  plat . 

Was  land  open  to  location  on  date  claim  was  located  YES    NO 

Acquired  minerals  (subject  to  lease  only) Date  acquired. 

Segregated  by  classification Date_ 

National  forest  wilderness  withdrawal  Date_ 

(43  CFR  3823.3) 

Is  land  in  national  park  or  national  monument  YES    NO 
(43  CFR  3811.2-2  and  43  CFR  3826) 

Withdrawals,  type  and  date  __________ 


Power  withdrawal  YES    NO  Date. 


(Is  date  of  location  after  the  Act  of  August  11,  1955,  PL  359)(43  CFR  3730) 

Reclamation  withdrawal  YES    NO   (43  CFR  3816)  Date 

Reclamation  withdrawal  was  opened  to  entry  on  what  date \ 

Subject  to  stipulations  which  were  filed  with  BLM  on  what  date 


Is  date  of  location  after  the  Act  of  August  13,  1954,  PL  585  (68  Stat.  708) 
(43  CFR  3740)  YES  NO  Leasable  minerals  report  is  necessary  if  claim 
is  located  after  August  13,  1954. 

List  conflicts  with  patented  lands 


Was  land  patented  with  minerals  reserved  to  United  States  YES  NO 
(December  29,  1916;  39  Stat.  862)  Stockraising  Homestead  or  within  a 
Stock  Driveway 


-5- 


If  answer  is  yes,  does  application  bear  on  its  face  that  the  application 
is  subject  to  the  provisions  of  the  Act  of  December  29,  1916  (39  Stat. 
862),  as  set  forth  in  43  CFR  3814.2  YES    NO 

Are  lands  reconveyed  after  September  27,  1944  YES    NO 

Has  an  opening  order  been  issued  YES    NO     Date 


Are  there  any  outstanding  oil  and  gas  or  other  mineral  leases     YES    NO 
If  so,  serial  numbers 

Check  date  of  location  of  mining  claim  against  entries  on  the  Historical 
Index  which  show  mineral  leases  and  permits  in  effect  on  date  of  location. 

List  rights-of-way: 


Were  they  granted  prior  to  location  of  claim  YES    NO 
8.  TITLE  EVIDENCE   43  CFR  3862.1-3 
^Certificate  of  title  YES    NO 
Name  of  title  company 


Was  corporate  seal  affixed  to  certificate  YES    NO 
Where  was  corporation  organized 


Is  corporation  authorized  to  do  business  in  the  state   YES    NO 

Was  certificate  filed  on  our  Certificate  of  Title  form  YES    NO 

What  is  the  date  of  issuance 

Has  a  supplemental  Certificate  of  Title  been  filed  showing  full  title 
vested  in  the  applicant  to  include  the  date  of  filing   YES    NO 

Do  these  Certificates  include  date  and  time  of  filing  of  application  YES  NO 

Do  the  Certificates  show  title  vested  in  applicant      YES    NO 

Are  Certificates  based  on  original  or  amended  locations 

^Abstract  of  title  YES    NO 

Name  of  title  company  __ _ 

Date  of  issuance 


-6- 


Is  date  after  date  application  was  filed  YES    NO 

Note:   Certificate  to  an  abstract  of  title  must  state  that  the  abstract  is 
a  full,  true  and  complete  abstract  of  the  location  certificates  or  notices, 
and  all  amendments  thereof  and  of  all  deeds,  instruments,  or  actions 
appearing  of  record  purporting  to  convey  or  to  affect  the  title  to  each 
claim  (43  CFR  3862.1-3). 

*Were  certified  copies  of  location  notices  filed  YES    NO 

Were  notices  of  location  certified  by  legal  custodian  of  the  records  YES  NO 

Do  claim  names  on  location  notices  agree  with  claim  names  in  application 

YES    NO   In  posted  notice  YES    NO   In  notice  to  be  published  YES  NO 

In  Survey  YES    NO  In  Certificate  of  Title  YES    NO 

Does  application  refer  to  amended  location  notices  YES    NO 

Does  the  Mineral  Survey  refer  to  amended  location  notices        YES    NO 

Were  certified  copies  of  amended  location  notices  furnished       YES    NO 

Do  claim  names  in  amended  notices  differ  from  claim  names  in  original 
location  notices   YES    NO 

If  the  answer  is  yes,  do  the  names  in  the  application,  notices,  and  survey 
conform  to  names  in  amended  location  notices     YES    NO 

Did  amended  location  notices  take  in  new  ground  YES    NO 

Are  the  descriptions  in  location  notices  and/or  amended  notices  the  same  as 
those  described  in  the  application  YES    NO      Notice  posted  YES   NO 

Notice  to  be  published  YES    NO 

Notices  appended  to  survey  and  as  delineated  on  Plat  YES    NO 

Notices  furnished  with  Certificate  of  Title  YES    NO 

^Secondary  evidence  of  title  (43  CFR  3862.3-1) 

Statute  of  limitations  furnished  YES    NO 

Certificate  of  Court  furnished    YES    NO 

Corroborative  proof  furnished     YES    NO 

Note:  Title  to  mining  claims  and  mill  site  claims  can  be  established  when 
the  title  records  have  been  lost  or  destroyed  by  a  provision  in  R.S.  2332 
(30  USC  38).  Under  Section  38,  the  applicant  is  not  required  to  produce 
evidence  of  location,  copies  of  conveyances  or  abstracts  of  title.  See 
Terry  S.  Maley's  Mining  Law  from  Location  to  Patent,  pp.  502-507. 
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9.  CITIZENSHIP   43  CFR  3862.2 

^Individual   YES  NO   Native  born  YES  NO  When  born. 
Where  born  


Naturalized  YES  NO   Date Certificate  number. 


Declaration  of  intent  to  become  citizen  YES  NO           Date_ 
Court   


Present  residence 


^Corporation  (organized  under  laws  of  U.S.  or  laws  of  any  state)  YES  NO 
If  previously  filed,  reference  by  serial  number 


Certified  copy  of  charter  furnished  YES  NO     OR   Certificate  of 

incorporation  furnished   YES  NO   Is  certificate  in  good  standing  YES  NO 

Does  corporation  have  authority  to  do  business  in  state  YES  NO 

Is  the  corporation  allowed  to  acquire  land  YES  NO 

Was  a  copy  of  the  resolution  of  the  board  of  directors  authorizing  an  agent 
to  file  the  application  certified  to  by  the  secretary  of  the  corporation 
under  its  seal  filed  YES  NO       (Note:   President  or  vice  president  may 
file  without  such  authorization,  provided  he/she  has  authority  to  do  so.) 

^Association  YES  NO 

Citizenship  of  each  member  furnished  YES  NO  (43  CFR  3862.2-2) 

A  statement  giving  date  of  birth,  place  of  birth  and  present  address  of 

each  member  may  be  made  by  authorized  agent  or  each  individual  member. 

*Trust  YES  NO 

Disclosure  of  nature  of  trust  YES  NO       If  filed  by  attorney  in  fact, 

was  certified  copy  of  power  of  attorney  filed  YES  NO 

10.  IMPROVEMENTS 

Has  the  applicant  spent  at  least  $500  or  made  improvements  of  that  value  on 
each  claim  since  the  location  date  of  the  claim  YES  NO  (43  CFR  3861.2-2) 

Who  made  improvement:   Applicant  Grantors  (43  CFR  3861.2-3) 

Improvements  made  by  former  mining  claimant  who  has  abandoned  claim  cannot 
be  included, 
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Give  precise  place  within  limits  of  each  of  the  locations  where  vein  or 
lode  has  been  exposed 


Showing  should  contain  sufficient  data  to  enable  representatives  of  the 
Government  to  confirm  the  same  by  examination  in  the  field  and  also  enable 
BLM  to  determine  whether  a  valuable  deposit  of  mineral  actually  exists 
within  the  limits  of  each  of  the  locations  embraced  in  the  application 
(43  CFR  3862.1-1). 

Core  drilling  YES  NO    How  many  holes  were  drilled 


Were  drilling  logs  furnished  YES  NO    Does  this  description  of  discovery 

point  in  narrative  agree  with  what  is  depicted  on  plat  YES  WO 

Were  assay  reports  furnished  YES  NO    Are  points  where  sampling  was  done 

described  in  application  and  graphically  shown  on  plat  YES  NO 

*Placer  Claims 

Does  application  contain  such  data  as  will  support  the  claim  that  the  land 
applied  for  is  all  placer  ground  containing  valuable  mineral  deposits  not 
in  vein  or  lode  formation  YES  NO   (43  CFR  3863.1-3) 

If  application  describes  known  lodes,  is  declaration  of  inclusion  or 
exclusion  of  lodes  contained  in  application    YES  NO 

Are  known  lodes  delineated  on  the  survey  plat  YES  NO 

Where  there  is  no  known  lode  or  vein,  does  the  fact  appear  by  the  statement 
of  2  or  more  witnesses   YES  NO 

Names  of  witnesses         


On  placer  claims,  does  application  include  statement  that  title  is  sought 
not  to  control  water  courses  or  to  obtain  valuable  timber  but  in  good  faith 
because  of  mineral  therein  YES  NO  (43  CFR  3863.1-3) 


What  are  the  natural  features  of  ground_ 


Give  yield  per  pan  or  cubic  yard  as  shown  by  prospecting  and  development 
work 


From  what  amount  of  material 
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Distance  to  bedrock 


Formation  and  extent  of  deposit_ 


Other  facts  upon  which  applicant  bases  allegation  that  claim  is  valuable 
for  deposits  of  placer  gold 


Natural  features  of  claim  (43  CFR  3863.1-3): 
Streams:   course 


Amount  of  water  carried 


Fall  within  claim  YES  NO 
Kind  and  amount  of  timber__ 
Other  vegetation 


Adaptability  to  mining  and  other  uses_ 


*If  the  placer  claim  is  for  building  stone  or  a  deposit  other  than  gold,  is 
the  kind,  nature,  and  extent  of  the  deposit  described  in  narrative  YES  NO 
(43  CFR  3863.1-3) 

Is  marketability  discussed  in  application  YES  NO 

Is  proximity  to  market  discussed  YES  NO      Are  sales  discussed  YES  NO 

Does  application  allege  profit    YES  NO 

How  much  material  has  been  sold  from  claim 


When  was  material  sold 


What  reason  does  applicant  give  in  application  to  support  why  he  thinks  the 
claim  is  a  valuable  mineral  claim 


Was  claim  located  after  the  Act  of  July  23,  1955,  PL-167  (69  Stat.  367) 
YES   NO 
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Is  Cadastral  Engineer's  Certificate  of  Expenditure  attached  to  Field  Notes 
YES   NO   (43  CFR  3861.2-2) 

Are  there  common  improvements  YES  NO  (43  CFR  3861.2-2) 

How  are  the  costs  of  the  common  improvements  allocated 


Do  improvements  actually  aid  in  ore  removal  and  extraction         YES  NO 

Are  improvements  described  in  application  the  same  as  those  described  in 
Field  Notes  YES  NO 

*0n  placer  claims,  are  cuts,  shafts,  tunnels,  and  workings  claimed  as 
improvements  described  in  detail  YES  NO  (43CFR  3863 . l-3(d)) . 

Is  value  stated   YES   NO   (43  CFR  3863.1-3). 

Is  course  and  distance  to  nearest  corner  of  public  survey  given     YES  NO 
(43  CFR  3863.1-3(d)). 

Is  description  and  value  corroborated  by  two  witnesses  and  filed  in 
duplicate  YES  NO   (43  CFR  3863 . 1-3 (e) ) . 

Names  of  witnesses  


Was  proof  of  improvements  showing  value  to  be  not  less  than  $500  and  that 
improvements  were  made  by  applicant  or  grantors  filed  YES  NO 

(43  CFR  3863.1-2) 


Names  of  witnesses 


11.  DISCOVERY 

*Lode  claims 

Sufficient  evidence  that  claimant  has  located  a  valuable  mineral  deposit 
YES  NO     Is  discovery  described  in  narrative  YES  NO  (43  CFR  3862.1-1) 

Is  kind  and  character  of  vein  or  lode  described  in  narrative        YES  NO 

Has  ore  been  extracted  YES  NO     How  much 

What  was  value Assay  value  per  ton 

When  was  it  extracted   Width  of  vein 
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•Mill  Sites 

Was  statement  filed  by  two  or  more  persons  capable  from  acquaintance  with 
the  land  to  testify  understandably  that  land  claimed  is  nonmineral  in 
character  YES  NO 


Names  of  persons 


Is  use  or  occupancy  of  mill  site  indicated  YES  NO 
12.  PUBLISHER'S  AGREEMENT   43  CFR  3862.4 

Newspaper  designated 

Address 


Name  of  publisher. 
Date  of  agreement_ 


Does  agreement  include  statement  that  publisher  agrees  to  publish  at 
expense  of  applicant  YES  NO 

Daily  paper,  to  be  published  on  Wednesdays  YES  NO 

Weekly,  semi-  or  tri-weekly,  to  be  published  in  9  consecutive  issues  YES  NO 

What  day  is  paper  published 

Is  newspaper  the  paper  published  nearest  the  claim  YES  NO 

*Notice  of  Publication 

(Check  format  of  notice  to  be  published  against  43  CFR  3862.4-4.) 

Does  notice  contain  the  following:       Serial  number  YES  NO 

BL.M  State  Office  address   YES  NO        Date  of  posting  YES  NO 

Name  of  claimant         YES  NO        Name  of  claim  YES  NO 

Mineral  Survey  number  or  legal  description  YES  NO 

Section,  Township  &  Range  YES  NO        Mining  District  YES  NO 

County  YES  NO 

Tie  to  nearest  U.S.  Mineral  Monument  or  corner  of  public  land  survey  as 
shown  on  mineral  survey  plat  YES  NO 

Perimeter  boundary  of  claims  by  course  and  distance       YES  NO 

Names  of  conflicting  and/or  adjoining  claims  YES  NO 
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Exclusions  YES  NO      Recording  data  (original  and  amendments)  YES  WO 

Statement:   "Any  and  all  persons  claiming  adversely  any  part  or  portion  of 
(claim  names)  claims  embraced  in  the  patent  application  are  required  to 
file  their  adverse  claims  with  the  Bureau  of  Land  Management,  (State 
Office  address),  during  the  60-day  period  of  publication  of  this  notice  or 
they  will  be  barred  by  virtue  of  the  federal  statutes  pertaining  to  such 
application  for  patent.   YES  NO 

Publish  for  60  days  beginning ending    

(43  CFR  3862.4-1) 

*  Does  notice  to  be  published  include  all  data  given  in  notice  posted  on  the 
claim  YES  NO 

13.  TITLE 

*In  those  cases  where  the  mining  law  adjudicator  has  reviewed  the  submitted 
documents  and  is  satisfied  they  are  acceptable,  they  need  not  be  submitted 
for  a  title  opinion. 

If  necessary,  has  title  opinion  been  requested  from  the  solicitor   YES  NO 
(Send  entire  case  file,  with  memo  request.) 

14.  PUBLICATION   43  CFR  3862.4 

Order  publication  after  opinion  of  title  is  received     YES  NO 

If  published  earlier  than  receipt  of  approved  title,  when  did  applicant 

request  publication 

Did  applicant  agree  to  make  publication  at  own  risk  YES  NO 
Was  galley  proof  or  copy  of  first  publication  furnished  YES  NO 
Proofed  against  notice  furnished  to  the  publisher  YES  NO 
Was  notice  posted  in  public  room  YES  NO    When 

15.  FINAL  PROOF 

Was  final  proof  of  publication  furnished  by  applicant  YES  NO 
(43  CFR  3862.4-5) 

Date  furnished giving  dates  of  first  and  last  day  published 

First Last 

Was  a  copy  of  proof  of  publication  sent  with  advertising  order  returned  by 

newspaper  YES  NO   When 

Was  it  sworn  to  by  the  publisher  YES  NO 
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Was  it  published  for  statutory  period,  giving  first  and  last  dates  of 
publication  YES  WO 

Was  statement  of  proof  of  posting  submitted  by  applicant  or  authorized 
agent        YES  NO 

When  was  proof  of  posting  furnished  by  claimant  that  notice  and  plat 

remained  posted  during  60-day  publication  period_ 


(43  CFR  3862.4-5,  must  include  3  or  4  days  after  last  date  of  publication.) 

When  was  notice  posted  in  public  room  removed 

Was  statement  of  posting  in  public  room  filed  in  case  YES  NO 

•^Statement  of  fees  and  charges 

When  was  statement  of  fees  and  charges  filed 

Does  it  include:   Filing  fee  YES  NO         Cost  of  publication  YES  NO 

i    Survey  cost  YES  NO        Purchase  money  for  acres 

(Lodes  $5/acre,  placers  $2.50/acre,  mill  sites  $2.50  or  $5/acre.) 

16.  ADVERSE  CLAIMS/PROTESTS 

Was  adverse  claim  filed  YES  NO 

How  is  adverse  claim  stated 


Purchaser Locator Evidence  of  title  filed  YES   NO 

Certified  copy  of  location  notice  filed    YES  NO 

If  purchased,  amount  paid  for  claim  $ Date  purchased 

Statement  of  witnesses  filed  YES  NO  Plat  showing  conflict  filed  YES  NO 

Was  claim  filed  within  publication  period  YES  NO 

Was  notice  of  adverse  claim  given  to  applicant  within  30  days  of  receipt  of 
adverse  claim  YES  NO 

Advise  adverse  claimant  by  decision  to  commence  suit  in  court  of  competent 
jurisdiction  within  30  days    YES  NO 

Copy  of  decision  to  District  Office  or  Forest  Service  YES  NO 

Copy  of  decision  to  applicant  YES  NO 

Dismissed  YES  NO   Date Court  order  dated 
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Certificate  of  clerk  that  no  appeal  was  filed   YES  NO 

Statement  of  clerk  that  judgment  is  final       YES  NO 

Was  protest  filed  YES  NO 

Protest  goes  to  sufficiency  of  showing  made  by  applicant  or  sufficiency  of 

claim. 

17.  FINAL  CERTIFICATE-  Front  Side 

See  BLM  Manual  1861.   The  front  side  of  the  final  certificate  shall  be 
issued  the  date  purchase  money  is  received,  all  else  being  regular. 

Note:  Location  notice  governs  so  far  as  names  of  claims  are  concerned.  If 
amended,  then  amended  location  notice  governs  if  claim  name  has  been 
changed.  Name  in  notice  of  location,  application,  certificate  of 
title,  notices  posted  and  published,  and  survey  should  be  uniformly 
designated.   List  alphabetically. 

Was  status  rechecked  before  issuance  YES  NO   Date  of  issuance 

Check  appropriate  citations 


Fees,  purchase  money,  corresponding  receipt  numbers  as  indicated  in  file, 
and  date  of  receipt  will  be  recorded  on  final  certificate.  Date  purchase 
money  is  received  is  the  date  of  entry. 


Name  of  grantee 

Names  of  corporations  or  associations  will  be  identical  with  that  shown  on 
their  articles  of  incorporation,  charter,  etc. 

Section,  township,  range,  and  meridian  will  be  entered  in  spaces  provided 
and  appropriate  legal  subdivision,  survey  number,  length  of  lode,  and 
names  of  claims  will  be  recorded  in  appropriate  spaces. 

Do  they  agree  with  application  YES  NO  Survey   YES  NO 

Notice  published  YES  NO 

List  exclusions  which  must  be  expressly  stated  by  claim  name  and  survey 
number.  Only  exclusions  are  to  be  listed,  not  necessarily  all  conflicts. 
Are  exclusions  delineated  on  plat  YES  NO  Are  they  expressly  excluded 
in  application  YES  NO  Notices  YES  NO  Portions  of  any  legal 
subdivisions  excluded  must  be  noted  YES  NO 

Acreage  shown  is  that  for  which  patent  may  issue.  Check  field  notes  for 
acreage  of  lodes.  Sum  of  money  entered  will  be  amount  based  on  price  per 
acre  or  fraction  thereof  multiplied  by  net  area  allowed.  Total  the  acreage 
and  fractional  acreage  for  all  claims.  Purchase  price  is  computed  on  total 
acreage  in  application.  Final  certificate  is  to  be  signed  at  time  of 
issuance__ . 

Notify   applicant County   recorder District  Manager 

and/or   Regional   Forester by   letter   of   issuance   of   the 

certificate.  At  this  time,  annual  assessment  work  ceases,  and  the 
District  Office  should  notify  current  licensees,  permittees,  lessees,  or 
contractors  that  their  rights  may  be  terminated. 
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18.  MINERAL  REPORT 

Upon  completing  the  final  certificate,  the  case  file  or  a  working  file  (as 
each  State  Office  sees  proper  to  provide)  is  sent  to  the  appropriate 
District  Manager  or  Regional  Forester  with  a  request  for  examination  and 
report. 

Date  requested 


District  Office  or  Forest  Service  mineral  report  and  recommendations 

received  on  

Recommends  full  patent     YES  NO    (conclude  final  certificate) 
Recommends  partial  patent  YES  NO 


Recommends  contest  action: 
Date  complaint  issued 


Does  prayer  include  request  that  claim  be  declared  null  and  void  and  that 
the  mineral  entry  be  cancelled  YES  NO 

If  answer  not  filed  within  30  days  from  date  of  service,  issue  decision 
declaring  claims  null  and  void  and  reject  application  YES  NO 

Date  of  service  of  decision 


Was  decision  appealed   YES  NO  Was  appeal  timely  filed   YES  NO 

Date  case  closed Date  records  were  noted 

If  answer  was  filed  within  30  days  from  date  of  service  of  complaint,  date 
case  was  referred  to  Administrative  Law  Judge 

On  BLM  cases,  send  a  copy  of  the  answer,  referral,  and  file  to  the  Field 
Solicitor's  Office  YES  NO  Send  a  copy  of  the  answer  and  referral  to 
the  District  Office  and/or  Regional  Forester  YES  NO 

Date  Administrative  Law  Judge  decision  was  issued 


Appeal  taken  YES  NO  File  sent  to  IBLA  on 

IBLA  decision  issued  on 

Request  a  leasable  minerals  report,  required  under  PL  585  for  all  claims 
located  after  August  13,  1954,  for  reservation  of  leasable  minerals  and 
geothermal  resources   YES  NO 
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19.  FINAL  CERTIFICATE-  Reverse  Side 
See  BLM  Manual  1861. 

Acreage Names  of  claims 


Mineral  survey  number Legal  description 

Date  signed  and  approved_ 

Entry  partially  approved  for  patent  YES  NO      If  contest  still  pending, 
obtain  applicant  consent  to  issue  partial  patent  YES  NO  Dated 

EXCEPTIONS  AND  RESERVATIONS   See  BLM  Manual  1862. 

20.  PATENT  ISSUANCE 

See  BLM  Manual  1861. 

Date  of  issuance 


Do  exclusions  agree  with  exclusions  described  in  final  certificate  YES  NO 

Does  claim  name  and  description  agree  with  final  certificate  YES  NO 

Is  claimant  name  the  complete,  full  name  of  applicant  YES  NO 

Is  patent  and  final  certificate  issued  in  the  name  of  applicant  YES  NO 
(43  CFR  3862.5-1) 

Are  reservations  the  same  reservations  as  appear  on  the  final  certificate 
YES  NO 

Are  survey  plat  and  field  notes  attached  to  patent  issued  YES  NO 
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Purchase  price  submitted  to 
ASO  or  FDO,  based  as  follows: 

(1)  S5.00/acre  +  fractional 
part  of  acre  for  Lode 
Claims 

(2)  S2. 50 /acre  +  fractional 
part  of  acre  for  Placer 
Claims 

(3)  $2. 50 /acre  +  fractional 
part  of  acre  for  Mill 
Sites  in  conjunction  with 
Placer  Claims 

(4)  S5.00/acre  +  fractional 
part  of  acre  for  Mill 
Sites  In  conjunction  with 
Lode  Claims 


Patent  Recommended: 

A.  Partial  Patents  issued 
only  to  claims  examined 
and  approved. 

B.  Supplemental  Patents  issued 
.  for  remaining  claims  in  the 

application  as  they  are 
approved. 


Contest  Complaint  Answered: 

Answers  and  official  file  sent 
to  Administrative  Law  Judge  in 
Salt  Lake  City,  Utah,  for  an 
administrative  hearing  -  Judge 
sets  tine  and  place  for  hear- 
ing (usually  in  large  town  or 
city  nearest  claims).   (See 
43  CFR  4.420  through  4.439  and 
4.451  through  4.452.) 


Affidavit  by  applicant  mat  Notice 
and  plat  of  survey  posted  on  claims 
during  publication  period. 


ASO-APS  issues  Page  1  of  Mineral 
Entry  Final  Certificate  and  issues 
Affidavit  of  Confirmation  to 
applicant. 


AT  ANY  TIME  DURING  APPLICATION 
PROCESSING:   BLM  or  Forest  Service 
Geologists /Mining  Engineers  nay 
contact  applicant  to  arrange  field 
mineral  examination  or  plan  logis- 
tics (Alaska  limited  field  season 
causes  delays). 


Examination  of  claims  conducted 
during  field  season;  Geologists 
write  report  only  on  claims 
examined  that  field  season. 
Mineral  Report  subject  to  tvo 
additional  reviews  and  approvals. 

(1)  Technical  Review  by  ASO 

(2)  Management  Review  by 
District  Manager  or 
Area  Manager 


IF  Contest  Complaint  is  issued: 
Applicant  has  thirty  (30)  days 
from  receipt  of  Complaint  to 
file  Answer  to  charges  in  BLM- 

ASO  Office. 


Financial  Statement  by  applicant 
to  ASO-APS  stating  payment  of: 

a.  Mineral  Survey  Cost 

b.  Mineral  Survey  BLM  Fees 

c.  Mineral  Patent  Application 
BLM  Fees 

d.  Newspaper  Publication  Cost 

e.  Application  Purchase  Price 


Patent  Not  Recommended: 

A.  Notice  issued  by  AS0-A?S 
to  allow  applicant  to 
withdraw  claims  free 
application  that  would 
otherwise  be  contested. 

B.  ASO-APS  issues  Government 
Contest  if  claims  are  not 
withdrawn  from  application 
(See  43  CFR  4.451).   NOTE: 
BLM  has  authority  to  issue 
Government  Contests  on 
behalf  of  USDA  Forest 
Service  and  USDI  National 
Park  Service. 


Contest  Complaint  Not  Answered: 

BLM-ASO-APS  issues  Decision 
notifying  applicant  that 
charges  in  Complaint  are  taken 
as  confessed;  claims  are  null 
and  void;  and  closure  of  FLPMA 
recordation  files,  as  well  as 
Mineral  Patent  Application 
file  (if  all  claims  contested 
are  in  the  patent  application) . 
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MINERAL  PATENT  APPLICATION  PROCESS 


BLM  Serial  No.  F-xxxxxx  filed 
in  the  Fairbanks  District 
Office  (FDO). 


One  set  of  documents  sent  to 
appropriate  Geologist/Mining 
Engineer  (ADO,  FDO  or  Forest 
Service)  for  field  planning. 


Opinion  verifies  title  vests 
in  applicant. 


S25  filing  fee  receipted  in  the 
ASO  or  FDO.   Application  placed 
in  the  Mineral  Survey  file.   Com- 
puter changed  to  reflect  AA-xxxxxx 
or  F-xxxxxx  is  a  Mineral  Patent 
Application. 


ASO  (AA-xxxxxx)  or  FDO  (F-xxxxxx) 
Records : 

(1)  Master  Title  Plat  (MTP)  noted 
to  show  claim  boundaries  in  survey 
which  are  under  patent  application; 
and  (2)  Historical  Index  for  town- 
ship and  range  are  noted  to  reflect 
application  filing  date. 


Application  sent  to  ASO  Adjudica- 
tion Patent  Section  (ASO-APS)  for 
review  of  all  documents. 


Patent  Application  sent  to  Govern- 
ment Attorneys  in  Anchorage  to 
review  title  evidence,  ie..  Title 
Abstract,  Certificate  of  Title,  or 
Evidence  of  Possessory  Title. 


Government  Attorney  returns  file 
to  ASO-APS  Staff  with  opinion  on 
sufficiency  of  title  evidence, 
corrections  or  additional  evidence. 


ASO-APS  sends  Notice  of  Applica- 
tion to  newspaper  for  nine  weeks 
of  publication.   (This  step  may  be 
taken  before  the  Opinion  is  issued 
at  the  applicant's  risk.) 


Affidavit  from  newspaper  verifying 
Notice  was  published  for  a  full 
nine  weeks  must  be  sent  to  ASO-APS 
either  by  applicant  or  publisher. 


(Continued) 


BLM  Serial  No.  AA-xxxxxx  filed 
in  the  Alaska  State  Office 
(ASO) . 


ASO-APS  Staff  issues  Notice  or 
Decision  requiring  Additional 
Information  or  Evidence  OR 
rejects  application  based" on 
Mineral  Laws. 


Opinion  outlines  deficiencies, 
required  corrections  or  addi- 
tional  evidence . 


Supplemental  evidence  returned 
to  Government  Attorney  for 
review  and  opinion. 


L 


1 .   SURVEY 


Before  applying  for  patent,  the  claim(s)  must  be  surveyed  unless  they  can 
be  described  by  legal  subdivisions  of  the  Federal  surveys.  An  application 
to  have  the  survey  made  must  be  filed  with  the  appropriate  Bureau  of  Land 
Management  (BLM)  office.   (SEE  EXHIBIT  "A"  on  Page  16,  SURVEY  APPLICATION 
and,  specifically,  instructions  on  the  reverse  of  the  form.)   (See  Regula- 
tions Title  43  Code  of  Federal  Regulations  (CFR)  3861.1-1.)  For  discussion 
of  the  survey  consult  the  Division  of  Cadastral  Survey,  Branch  of  Office 
Engineering  in  the  Alaska  State  Office  at  (907)  271-5591-  When  filing  the 
official  application  and  paying  the  survey  deposit  and  fees,  see  BLM's 
Public  Service  Office  .   The  appropriate  office  issues  the  Mineral  Survey 
Number  and  BLM  serial  number.   (Both  numbers  are  important  references  when 
corresponding  and/or  requesting  status  or  information  regarding  the  survey/ 
patent  applications.) 

The  Division  of  Cadastral  Survey  authorizes  the  survey  when  the  application 
is  complete.   From  the  approved  list  of  acceptable  Mineral  Surveyors 
furnished  by  the  Division  of  Cadastral  Survey,  the  applicant  will  select  a 
surveyor  and  negotiate  a  private  contract  with  him  to  survey  the  claim(s). 
(Regulation  43  CFR  3861.)   SEE  EXHIBIT  "B"  on  Page  18. 


1.    If  the  claims  are  located  in  the  areas  under  jurisdiction  of  the 
Fairbanks  or  Anchorage  District  Offices,  file  at: 

Fairbanks  location:   Building  33  on  Ft.  Wainwright  (once  you 

are  on  Ft.  Wainwright,  take  Gaffney  Road 
for  2\  ~   3  miles) 

Mailing  Address:    P.O.  Box  1150,  Fairbanks,  Alaska  99701 

Telephone  Number:   (907)  356-2025 

Anchorage  location  and  Mailing  Address: 

Alaska  State  Office 
701  C  Street,  Box  13 
Anchorage,  Alaska  99513 
Telephone  Numbers: 

Alaska  State  Office         (907)  271-5768 
Anchorage  District  Office    (907)  267-1200 
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II.   POSTING  ON  THE  CLAIM 

Formal  notice  of  the  application  for  patent  must  be  given  by  posting  a  copy 
of  the  Mineral  Survey  plat  and  "Notice  of  Intention  to  Apply  for  Patent"  on 
the  claim(s)  (43  CFR  386!. 7).  A  separate  application  musVL  furnished  for 
each  group  of  contiguous  claims;  this  requires  a  separate  posting  of  the 

Notice  and  plat  on  each  group  of  claims.   Such  posting  musTTein  a  con- 
spicuous place  on  the  claim,  or  on  one  of  a  group  of  claims,  where  it  can  be 
lltt    I   8Cr^  y  a°y  interested  P"ty.   Posting  must  be  in  the  presence  of  at 
m  ECTIRTT  r"   p   Wo/tDf SCS '   A  witn«s  cannot  be  an  attorney-in-fact. 
SEE  EXHIBIJ  C  on  Page  24  for  an  example  of  required  information  on  witness 
statements  . 

Notice  of  patent  application  must  contain  the  following  information: 

A.  Name  of  Claimant 

B.  Name  of  Claims 

C.  Mineral  Survey  Number 

D.  Mining  District  (if  any) 

E.  In  Alaska,  name  of  organized  Borough  if  claims  are  within 
one  or  judicial  and  recording  district. 

F.  Names  of  adjoining  claims  (if  none,  a  statement  must  be  made 
to  that  effect) 

G.  Names  of  conflicting  mining  claims  (if  none,  a  statement  must 
be  made  to  that  effect) 

If  the  initial  posting  of  the  "Notice  of  Intention  to  Apply  for  Patent" 
contains  all  the  required  information  stated  above,  this  will  be  sufficient 
at  the  time  the  "Notice  of  Application"  appears  in  the  newpaper.   You  need 
not  repost  your  claims  with  a  copy  of  the  "Notice"  that  appears  in  the 
newspaper.   Additionally,  a  copy  of  the  Mineral  Survey  plat  (all  pages) 
must  be  posted  as  stated  in  Paragraph  One  on  this  page. 

See  also  NOTICE  OF  APPLICATION,  EXHIBIT  "D"  on  Pages  25,  26,  and  27 
described  in  Section  IV  G  of  this  booklet. 

Additionally,  the  "Notice  of  Application"  and  Mineral  Survey  plat  should  be 
conspicuously  posted  on  the  claia(s)  during  the  nine  (9)  weeks  of  newspaper 
publication  and  remain  posted  for  an  additional  four  (4)  days  after  the  last 
legal  notice  ad  appears  in  the  newspaper.   This  provision  of  the  regulations 
max  not  be  waived.   Any  means  of  weather-proofing  the  "Notice"  and  plat(s) 
to  avoid  loss  or  damage  and  to  insure  that  the  public  is  provided  with 
adequate  notice  is  highly  recommended.   Should  the  "Notice"  and/or  plat(s) 


2. 


All  witnesses  in  mineral  patent  applications  should  be  cautioned  with 
respect  to  false  swearing  and  the  penalties  therefrom  (18  USC  1001) 
The  purpose  of  the  Government  is  to  hold  all  persons  in  this  capacity 
to  strict  accountability  for  any  statements  made  by  them  (43  CFR 


1823.2-3) 
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become  damaged  or  destroyed,  it  is  imperative  that  it  be  immediately 
replaced.   A  new  ruling  from  the  Washington  Office  now  allows  publica- 
tion in  the  newspaper,  at  the  applicant's  own  option  or  risk,  after 
notification  from  BLM  that  the  application  is  reasonably  complete. 
Previously,  BLM  did  not  authorize  publication  until  the  title  documents 
were  approved  showing  that  full  title  to  the  mining  claim(s)  vested  in 
the  mineral  patent  applicant. 
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III.   APPLICATION  FOR  PATENT  -  FILE  IN  DUPLICATE3 


There  is  no  form  -  The  application  is  presented  in  a  narrative  or 
"story"  form  and  includes  the  following: 

(1)  State  your  possessory  right  to  patent  by  compliance  with  mining 
rules,  regulations,  and  customs  of  the  mining  district  or  state 
(ie.,  years  of  assessment  filed  with  State). 

(2)  Facts  constituting  such  compliance. 

(3)  Origin  of  possession  (purchase,  quitclaim,  or  original  location). 

(4)  Basis  of  claim  to  patent. 

(5)  Full  description  of  the  kind  and  character  of  the  vein  or  lode. 
(Be  sure  to  name  the  ore  or  minerals  for  which  the  mineral  deposit 
is  valuable.)   See  Section  V  for  placer  claims. 

(6)  State  if  ore  has  been  extracted;  if  so,  in  what  amount  and  of 
what  value.   (Only  applicable  to  placer  claims  if  located  in 
conjunction  with  lode  claims.) 

(7)  State  precise  place  within  limits  of  each  claim  where  the  vein  or 
lode  has  been  exposed  or  discovered;  also,  state  its  width  at 
that  point.   (Not  applicable  to  placer  claims.) 

In  addition  to  the  improvements  mentioned  in  the  field  notes  approved 
by  the  Office  of  the  Cadastral  Engineer  (43  CFR  3861.2-3),  the  claimant 
should  also  describe  in  detail  in  his  application  for  patent  the  shafts, 
cuts,  tunnels,  or  other  workings  claimed  as  improvements,  giving  their 
dimensions,  value,  and  the  course  and  distance  thereof  to  the  nearest 
claim  corner  or  to  the  nearest  corner  of  the  public  surveys/land  or 
mineral  monuments.   If  such  markings  cause  additional  survey  expense, 
etc.,  in  order  to  identify  the  location  of  the  applicant's  improvements, 
BLM  will  accept  a  tie  to  a  prominent  natural  feature. 

If  the  mining  claim  was  located  after  August  1,  1946,  the  application 
for  patent  must  state  whether  the  claimant  has  or  has  not  had  any 
direct  or  indirect  part  in  the  development  of  the  atomic  bomb  project 
(43  CFR  3862.1-100). 

The  application  must  be  signed  by  all  applicants  applying  for  patent; 
this  includes  both  husband  and  wife.   All  applications  filed  by  a 
partnership  must  conform  to  the  Alaska  State  Partnership  Laws  and  be 
signed  accordingly. 


If  it  is  not  possible  to  machine  copy,  use  carbon  paper,  etc.,  to  file 
the  application  for  patent  in  duplicate;  advise  this  office  of  your 
reasons  for  not  doing  so. 
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Departmental  procedures  for  a  patent  conveyance  document  requires  that 
f"H  legal  names  be  imprinted  on  the  patent  document.   No  initials  are 
used,  unless  such  initials  are  a  part  of  the  legal  name.   In  the  case 
of  a  corporation,  the  Articles  of  Incorporation  will  dictate  the 
correct  spelling  of  the  corporation's  name. 
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IV.   ADDITIONAL  DOCUMENTS  REQUIRED 

A.  Filing  fee  of  $25  (nonrefundable)  must  accompany  each  application  for 
patent  (43  CFR  3862.1-2).  Each  firoup,  of  contiguous  claims  is  a  separate 
application  and  the  $25  filing  fee  is  required  for  each  application. 
The  application  and  $25  fee  are  filed  with  the  Public  Service  Office 
where  it  is  time  and  date  stamped  and  receipted.  NOTE:   Application 
must  state  the  BLM  serial  number,  either  AA-xxxx  or  F-xxxxxx. 

B.  Two  copies  of  the  field  notes  for  the  mineral  survey  (one  copy  will 
be  sent  to  the  District  Office  Geologist  or  Forest  Service  by  BLM 
Adjudication  Patent  Section  and  one  copy  retained  in  BLM  serialised 
file). 

C.  Two  copies  of  the  mineral  survey  plat  (one  copy  will  be  sent  to  the 
District  Office  Geologist  or  Forest  Service  by  BLM  Adjudication  Patent 
Section  and  one  copy  retained  in  BLM  serialized  file). 

D.  The  Certificate  of  Expenditures,  BLM  Form  3860-8  (SEE  EXHIBIT  "E"  on 
Page  28)  should  be  submitted  with  the  patent  application.   This  form 
serves  as  evidence  that  not  less  than  $500  worth  of  labor  has  been 
expended  or  improvements  made  for  the  benefit  of  the  contiguous  mining 
claims  (SEE  Regulation  43  CFR  3861.2-2).   The  mineral  survey  applicant 
normally  receives  the  form  at  the  time  the  finalized  field  notes  and 
approved  plat  are  mailed  to  him/her.   If  you  do  not  have  the  form, 
contact  the  Division  of  Cadastral  Survey  at  (907)  271-5591. 

E.  Statement  by  applicant(s)  for  patent  regarding  citizenship  (43  CFR 
3863.2)  consists  of: 


c 


(1) 


Individuals  must  state  date  and  place  of  birth  and  present 
residence.   "Residence"  constitutes  road  name  or  street 
address,  not  post  office  box  or  star  route  number. 


(la)   An  alien,  who  has  declared  his  intent  of  citizenship, 
must  submit  a  statement  showing  date,  place,  and  court 
before  which  he  declared  such  intention.   He  must  also 
state  his  present  residence.   (See  (1)  above.) 

^lb)   Naturalized  citizens  must  submit  a  statement  showing 
the  court  which  issued  naturalization  papers  and  the 
certificate  number.   He  must  also  state  his  present 
residence.   (See  (1)  above.) 


(2) 


Corporations  must  furnish  BLM  with  a  certified  copy  of  the 
charter  or  Certificate  of  Incorporation.   Corporations 
must  show  that  they  are  organized  under  laws  of  the  United 
States  or  the  laws  of  any  of  the  individual  states.   In 
addition,  non-Alaska  CORPORATIONS  must  furnish  evidence 
of  their  authority  to  do  business  in  the  State  of  Alaska. 
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(3)    Authorized  Agents  are  required  Lo  submit  a  copy  of  the 
Board  of  Directors  Resolution,  signed  by  its  secretary 
under  seal,  authorizing  the  agent  to  file  the  application, 
and  submit  such  charter  or  certificate;  or  in  the  case  of 
Associated  Persons  Unincorporated,  the  authorized  agent 
must  submit  a  copy  of  the  Power  of  Attorney  authorizing 
him/her  to  act  on  behalf  of  the  association  and  furnish  the 
citizenship  statement  for  each  member  of  the  association, 
giving  the  same  information  required  by  individuals  (See 
(1)  above). 

F.  Publisher's  Agreement  which  stipulates  that  the  applicant(s)  has/have 
made  satisfactory  arrangements  to  pay  the  publicatipn  cost  of  the 
"Notice"  of  mineral  patent  application  in  the  newspaper  designated 
by  the  BLM.   SEE  EXHIBIT  "F"  on  Page  29  and  45  CFR  3862.4-1. 

(1)  Weekly  newspaper:   Once  each  week  for  nine  (9)  consecutive  weeks. 

(2)  Daily  newspaper:   Wednesday  issue  for  nine  (9)  consecutive  weeks. 

See  EXHIBIT  "F-l"  on  Page  30  for  selection  of  newspaper  to  be  designated 
for  publication  of  "Notice." 

G.  Contents  of  the  published  "Notice"  must  indicate  the  locus  of  the  claim 
by  giving  the  connecting  line  (as  shown  by  the  field  notes  and  plat) 
between  a  corner  of  the  claim  and  a  U.S.  mineral  or  land  monument  or 

a  tie  to  a  corner  of  the  public  land  survey  system.   (See  43  CFR 
3862. 4-4  and  the  example  of  publication.)   In  the  CFR  example,  the 
tie  is  described  in  that  part  of  the  description  that  starts  with 
the  word  "whence."  After  establishing  the  ground  marker,  proceed 
to  describe  the  claims  by  tracing  the  exterior  boundaries  of  the 
claims  beginning  with  the  word  "thence,"  as  used  in  the  CFR  example. 
It  is  not  necessary  to  identify  each  claim  corner  or  describe  all 
four  corners  of  each  claim;  just  give  bearings,  courses,  and  distances 
around  the  exterior  limits  of  the  contiguous  claims.   SEE  EXHIBIT  "D" 
on  Pages  25,  26,  and  27  of  an  advertisement  containing  all  essential 
data  necessary  for  publication. 


H. 


In  Alaska,  sworn  statements, (notarized)  by  the  applicant(s)  and  two 
(2)  disinterested  witnesses   are  required  which  set  out  the  facts 


"Disinterested  witness"  is  defined  as  a  person  (or  persons)  who  is/are 
not  employed  or  does  not  receive  any  type  of  revenue  from  the  mineral 
patent  applicant,  but  who  is  cognizant  of  the  facts  relative  to  the 
application.   Examples  are:   pilots,  grocery  suppliers,  postal  employees, 
machine  parts  sellors,  etc.   The  disinterested  witness  must  state  in 
what  way  they  are  considered  "disinterested"  and  yet  knowledgable 
about  the  subject  claims.   See  also  footnote  2  of  this  booklet. 
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regarding  land  occupancy  and  appropriation  based  on  43  CFR  3862.1-5. 
The  reference  to  the  occupation  of  the  lands  by  the  Natives  of  Alaska 
refers  to  the  1906  Native  Allotment  Act.   If  the  land  encompassing 
the  claims  is  selected  by  a  Village  or  Regional  Corporation,  this 
information  should  also  be  submitted.  SEE  EXHIBIT  "G"  on  Page  31 
and  regulations  on  Page  40. 

I.   Submit  ONE  of  the  following  to  show  Evidence  of  Title  Ownership: 

O)  Abstract  of  Title  -  The  application  for  patent  must  be  supported 
by  a  certified  copy  of  each  location  notice  and  also  by  an 
abstract  of  title  of  each  claim,  brought  down  to  a  date  reasonably 
near  the  date  of  filing  the  application  and  must  be  supplemented 
later  to  include  the  date  of  filing  the  application.   The  abstract 
of  title  must  be  in  such  a  form  and  submitted  by  an  abstractor  or 
title  company  that  is  acceptable  and  satisfactory  to  the  BLM. 
Any  abstractor  who  has  not  been  certified  by  BLM  must  submit  the 
required  qualifications  for  review.   In  the  event  an  abstractor 
is  not  certified  by  the  BLM,  the  abstract  of  title  will  be 
rejected  and  BLM  will  request  a  new  one.  SEE  EXHIBIT  "H"  on 
Page  32. 

(2)  Certificate  of  Title  -  BLM  Form  3860-2.   Instructions  on  the  back 
of  the  form  require  that  certified  copies  of  location  notices'  for 
each  claim  must  be  attached  to  the  Certificate  of  Title  (See 
footnote  5  below).   Corporations  signing  a  Certificate  of  Title 
must  submit  additional  information  as  instructed  on  the  back  of 
Form  3860-2.   SEE  EXHIBIT  "I"  on  Page  33. 

(3)  Assertion  of  Possessory  Right  -  Possessory  title  to  mining  claims 
may  be  shown  by  secondary  evidence  if  mining  records  have  been 
lost  or  destroyed,  as  by  fire  or  natural  disasters.  The  appli- 
cant must  submit  a  notarized  statement  supported  by  notarized 
statements  of  at  least  two  (2)  disinterested  witnesses  (see 
footnote  4)  cognizant  of  the  facts,  as  to  the  applicant's  location 
or  origin,  occupancy,  possession,  amount  and  extent  of  mining 
improvements,  area  of  claim,  etc.   The  two  supporting  statements 
should  show  in  what  way  they  are  knowledgeable  about  the  applicant 
and  the  mining  claims,  i.e.,  live  or  work  other  claims  in  the 
area,  how  long  witness  was  in  the  area  and  observed  applicant's 
possession  of  the  claims,  etc.  The  applicant(s)  must  furnish  any 
deeds,  certificates  of  location  or  purchase,  or  any  other  evidence 
which  establishes  his/her  claim. 


If  certified  copies  of  all  location  or  amended  location  notices  are 
already  of  record  in  the  survey  file,  the  applicant  does  not  need  to 
furnish  new  copies;  only  refer  to  previous  filings. 
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Required  evidence  consists  of,  but  is  not  limited  to,  the  following: 

(i)   Certified  copy  of  the  statute  of  limitations  applicable 
to  mining  claims  in  Alaska.   The  proper  citation  is: 
Alaska  State  Statute  09.10.030.   (The  statute  provides 
that  possession  must  be  for  a  period  of  ten  (10)  con- 
tinuous years.)   "Certified  copy"  consists  of  a  statement 
made  by  the  Lieutenant  Governor  for  the  State  of  Alaska 
attached  to  a  copy  of  Alaska  State  Statute  09.10.030.   The 
statement  and  statute  may  be  obtained  by  writing  to  the 
Office  of  the  Lieutenant  Governor,  Attn:  Betty  Michaels, 
Pouch  AA,  Juneau,  Alaska  99811.   Cost  is  $2  per  copy. 
Telephone  information  is  available  in  Juneau  at  (907) 
464-3520.   (43  CFR  3862.3-1) 

(ii)  Applicant  must  state  whether  title  has  been  disputed  in 
court  proceedings  or  otherwise,  with  details. 

(iii)  Applicant  must  also  state  any  other  matters  known  to 
him  that  bear  upon  his  right  of  possession. 

(iv)  Applicant  must  submit  a  certificate,  under  seal  by  the 
Clerk  of  the  Superior  Court  (Trial  Court)  having 
jurisdiction  in  the  area  where  the  mining  claims  are 
located,  that  no  action  involving  right  of  possession 
to  the  claims  is  pending  and  that  there  has  been  no 
litigation  in  the  court  affecting  the  title  to  the  claims, 
other  than  has  been  decided  in  favor  of  the  applicant 
for  patent  for  the  ten-year  time  fixed  by  the  statute  of 
limitations  in  Alaska.   Specific  dates  indicating  the  full 
ten-year  period  must  be  stated.   SEE  EXHIBIT  "J"  on  Page  35 
(43  CFR  3862.3-2). 

All  mineral  patent,applications  must  include  sufficient  details  for  the 
Mineral  Specialist  to  determine  in  the  office  whether  a  valuable  mineral 
deposit  has  been  found.   Items  which  must  be  addressed  are  listed  as  follows 

(1)  Complete  description  of  general  geology. 

(2)  Complete  description  of  economic  geology  and  mineralization. 


"Mineral  Specialist"  in  this  instance  refers  to  the  geologists/mining 
engineers  located  at  the  Anchorage  and  Fairbanks  District  Offices.   It 
might  be  appropriate  to  contact  the  geologists  in  the  District  Office 
where  the  claims  are  located  to  discuss  the  eleven  items  relative  to 
the  mineral  deposit  that  are  required  to  be  submitted. 

Anchorage  District  Office  Geologist  -  (907)  267-1200 
Fairbanks  District  Office  Geologist  -  (907)  356-2025 
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(3)  Complete  description  of  mineral   deposit   as    to   quantity  and 
quality    (ore   reserves   by  grade). 

(4)  Complete  description  of  all  discovery  points. 

(5)  Maps  and   results  of  drilling,   sampling,   and  analysis   of 
samples    (if  other  than  routine  methods  of  analysis   are  used, 
describe   the  methods  of  testing  or  analysis). 

(6)  Complete  description  of  all  workings,   improvements,   etc., 
on  the  claim. 

(7)  Description  of  mining  or  extraction  method. 

(8)  Description  of  beneficiation  or  metallurgical  or  other 
processing  of  raw  mineral. 

(9)  Description  of  transportation  method   from  mine   to  mill   or 
processing  plant,    and,    if  appropriate,    to  market. 

(10)  Economic   analysis   including  actual   or  estimated  mining, 
processing  and  other  costs,   value  or  price  of  product, 
and  estimated  profitability. 

(11)  An  analysis   of  anticipated  environmental   and   reclamation 
costs   under  State   and   local   laws. 


NOTE:      The  withholding  or  disclosure   of  confidential   information   submitted 
or  acquired   from  the 
43  CFR  2.13(c)(4)   and 


applicant   is   governed 
(9). 


by   the   provisions    of 


1113      K«-»nS»  ■••itoMc. 

(a )  Deparimen t  policy  It  &  the 
policy  of  the  Department  of  the 
Interior  to  make  the  records  of  the 
Department  available  to  the  public  to 
the  greatest  extern  possible,  in  keep' 
in*-  with  the  ipint  of  the  Freedom  of 
Information  Act. 

(b)  Statutory  disclosure  rvQvirrment 
The  Freedom  of  Information  Act  re- 
quires th>at  the  Department,  on  a  re- 
Quest  from  a  member  of  the  public  to 
inspect  or  copy  records  made  in  ac- 
cordance with  the  procedures  in  this 
subpart,  thall  promptly  make  the  rec- 
ords available. 

(c)  Statutory  exemption*.  The  Act 
exempts  nine  categories  of  records 
from  this  disclosure  requirement.  The 
Act  provides  that  disclosure  u  not  re- 
quired of  matters  that  are: 

(1)  Specifically  authorized  under  cri- 
teria established  by  an  Executive 
order  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy 
and  In  fact  properly  classified  pursu- 
ant to  such  Executive  order 

(2>  related  solely  to  the  internal  per- 
sonnel rules  and  practices  el  an 
agency: 

(J)  specifically  exempt  from  disclo- 
sure by  staxute: 

(4)  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential: 

<S>  inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party 
other  than  an  agency  in  litigation  with 
the  agency: 

(6)  personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarrant- 
ed invasion  of  personal  privacy. 


(7)  investigatory  records  compiled 
for  law  enforcement  purposes,  but 
only  to  the  extent  that  production  of 
such  records  would  ci>  interfere  with 
enforcement  proceedings:  (n)  deprive  a 
person  of  a  right  to  a  fair  triaJ  or  an 
impartial  adjudication.  <iii>  constitute 
an  unwarranted  invasion  of  personal 
privacy.  (iv)  disclose  the  identity  of  a 
confidential  source  and.  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course 
of  a  criminal  investigation,  or  by  an 
agency  conducting  a  lawful  national 
security  intelligence  investigation,  con- 
fidential information  furnished  only 
by  the  confidential  source,  m  disclose 
investigative  techniques  and  proce- 
dures, or  tvl)  endanger  the  life  or 
physical  gaiety  of  law  enforcement 
personnel; 

(8)  contained  in  or  related  to  exami- 
nation, operating,  or  condition  reports 
prepared  by.  on  behalf  of,  or  for  the 
use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  geological  and  geophysical  infor- 
mation and  data,  including  maps,  con- 
cerning wells. 

(d)  Decisions  or  requests.  It  is  the 
policy  of  the  Department  to  withhold 
information  failing  within  an  exemp- 
tion only  if  (l)  disclosure  ts  prohibited 
by  statute  or  Executive  Order  or  <2> 
sound  grounds  exist  for  invocation  of 
the  exemption- 

<e)  Deletion  of  portions  of  records.  If 
a  requested  record  contains  material 
within  an  exemption  together  with 
material  not  within  an  exemption  and 
It  is  determined  under  the  regulations 
in  this  subpart  to  withhold  the 
exempt  material,  any  reasonably  seg- 
regate nonexemot  material  shall  be 
separated  from  tne  exempt  material. 
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(f  1  Creadon  of  records.  This  subpart 
applies  only  to  records  which  exist  at 
the  time  a  request  for  records  is  made. 
Records  are  not  required  to  be  created 
in  response  to  a  request  by  combining 
or  compiling  selected  items  from  the 
files  or  by  preparing  a  new  computer 
program,  nor  are  records  required  to 
be,  created  to  provide  the  requester 
with  such  data  as  proportions,  per- 
centages, frequency  distributions. 
trends,  or  comparisons. 

(g)  Records  of  concern  to  other  de- 
partments and  aoencies.  (1)  If  the  re- 
lease of  a  record  would  be  of  concern 
to  both  the  Department  of  the 
Interior  and  another  Federal  agency, 
the  record  will  be  made  available  by 
the  Department  only  if  the  interest  of 
the  Department  is  the  primary  inter- 
est- If  the  Department's  interest  is  not 
the  primary  interest,  the  requester 
shall  be  referred  in  writing  to  the 
agency  having  the  primary  interest. 
The  Department  of  the  interior  has 
the  primary  interest  in  a  record  if  the 
record  was  developed  pursuant  to 
Department  regulations,  directives,  or 
request  even  though  the  record  origi- 
nated outside  of  the  Deportment. 

(2)  If  the  release  of  a  record  in 
which  the  Department  has  a  primary 
interest  would  be  of  substantial  con- 
cern to  another  agency,  the  official 
processing  the  request,  should,  if  ad- 
ministratively feasible  and  appropri- 
ate, consult  with  that  agency  before 
releasing  the  record. 

(h)  Records  obtained  from  the 
public  If  a  requested  record  was  ob- 
tained by  the  Departmeni  from  a 
person  or  entity  outside  of  the  Gov- 
ernment, the  official  responsible  for 
processing  the  request  shall,  when  it  is 
administratively  feasible  to  do  so.  seek 
the  viewj  of  that  person  or  entity  on 
whether  the  record  should  be  released 
before  maxing  a  decision  on  the  re- 
quest. 


V.   PLACER  CLAIMS 

The  application  for  a  patent  to  placer  mining  claims  must  contain  the  same 
information  mentioned  previously  in  Sections  I,  II,  III,  and  IV  of  this 
Guide  Booklet,  with  the  exceptions  noted  in  the  various  sections.   In 
addition,  the  following  statements  are  also  required  : 

A.  Title  is  being  sought  in  good  faith  because  of  the  mineral  values  and 
not  to  control  the  water  courses  or  to  obtain  valuable  timber  (43  CFR 
3863.1-3(a)). 

B.  Description  of  natural  features  of  the  claim,  i.e.: 

(1)  Streams  as  to  their  course  and  amount  of  water  carried. 

(2)  Amount  of  timber,  kind,  and  other  vegetation,  adaptability 
to  mining  or  other  uses. 

C.  If  the  deposit  is  gold,  state: 

(1)  Yield  per  pan  or  cubic  yard,  as  shown  by  prospecting  and 
development  work. 

(2)  Distance  to  bedrock. 

(3)  Formation  and  extent  of  deposit. 

(4)  Any  other  facts  evidencing  that  the  claim  is  valuable  for 
placer  gold. 

D.  For  deposits  other  than  gold,  claimed  under  placer  laws,  describe  the 
following: 

(1)  Kind,  nature,  and  extent  of  the  deposit. 

(2)  Reasons  why  placer  claim  is  regarded  valuable. 

E.  Applicant  must  state  if  the  claim  is  all  placer  ground  or  if  known 
lodes  or  veins  are  situated  within  the  boundaries  of  the  placer  claim. 

F.  If  all  placer  ground,  notarized  statements  attesting  to  this  fact  by 
two  or  more  witnesses  must  be  submitted.   (Be  sure  they  name  the 
cla~im(s)  or  state  that  the  claims  are  within  patent  application  BLM 
Serial  No.  AA-xxxx  or  F-xxxxxx.)  Witnesses  are  again  reminded  to  see 
footnote  2  of  this  booklet. 


T. Questions  concerning  this  data  can  be  answered  by  the  District  Geologists 

(See  footnote  6  for  telephone  numbers)  or  the  BLM  State  Office  Mining 
Engineer  at  (907)  271-5069. 
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G. 


H. 


If  the  applicant  states  that  there  are  mixed  placer  and  lode  claims 
3863U;-4)!S°  St3te  (pUrSU3nt  t0  A3  CFR  3863.1-3(b)  and  43  CFR 

(1)  Whether  the  vein  or  lode  claims  are  in  the  applicant's 
possession. 

(2)  Ownership  of  the  lode  claim  should  be  identified. 

(3)  Whether  or  not  the  lode  claim  is  included  in  the  mineral 
patent  application. 

(4)  Description  of  all  known  lodes  situated  within  the  boundaries 
ot  the  placer  claim. 

Information  regarding  existing  lode  claims  within  the  placer  claim 
mineral  patent  application  must  be  indicated  in  the  "Notice"  posted 
on  the  mining  claim  and  be  stated  in  the  newspaper  advertisement. 
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VI.   MILL  SITES 


When  applying  for  a  patent  to  a  mill  site,  the  same  information,  statements, 
and  documents  required  in  Sections  I,  II,  III,  and  IV  which  are  applicable 
to  mill  sites  will  need  to  be  submitted. 

The  following  items  are  specifically  related  only  to  mill  sites  and  should 
be  included  in  the  patent  application: 

A.  Proof  must  be  submitted  to  verify  that  the  lands  are  nonmineral  in 
character.   Such  proof,  among  others,  should  consist  of: 

(1)  Complete  description  of  the  geology. 

(2)  Reasons  why  the  land  is  considered  nonmineral. 

B.  Two  disinterested  persons  cognizant  of  the  facts  must  furnish  notarized 
statements  attesting  that  the  land  applied  for  as  a  mill  site  is 
nonmineral  in  character.   They  must  also  make  statements  regarding 
applicant's  use  and  occupancy  of  the  mill  site  (43  CFR  3864.1-4). 

See  also  footnote  2  of  this  booklet. 

C.  When  applications  for  lode/placer  mining  claims  and  mill  sites  are 
filed  simultaneously,  each  claim  or  site  must  be  individually  posted 
with  a  survey  plat  and  "Notice"  of  application.   However,  the  "Notice" 
may  describe  both  the  claims  and  the  mill  site.   (Posting  must  be  in 
the  presence  of  at  least  two  witnesses  as  stated  in  Section  II  of  this 
Guide.   43  CFR  3864.1-2) 

D.  Improvements  on  the  mill  site  should  be  discussed,  citing  their  use 
for  mining  or  milling  purposes: 

Where  there  is  no  mineral  survey  because  the  mill  site 
could  be  described  by  legal  subdivisions,  there  must 
be  notarized  statements  by  the  applicant  and  two 
disinterested  witnesses  as  to  the  improvements  and 
use  and  occupancy  of  the  mill  site. 

E.  No  expenditures  for  improvements  are  required. 

F.  Only  one  $25  filing  fee  is  required  if  the  mill  site  and  mining  claim 
patent  applications  are  filed  at  the  same  time. 
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EXHIBITS 


Form  3860-5 
(April  1985) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

APPLICATION  FOR  SURVEY  OF  MINING  CLAIM 


FORM  APPROVED 

OMB  NO.  1004-0025 

Expires:  July  31,  1987 


Date 


SEE  INSTRUCTIONS  ON  REVERSE 


1       Name  of  Applicant  (first,  middle  initial,  last) 


Address  (include  zip  code) 


Hereby  makes  application  for  an  official  mineral  survey  of  the  mining  claims  named  and  identified  in  this  application 


2.      Give  group  name  (if  any) 


3.    NAME  OF  CLAIM(S) 


NAME  OF  LOCATION 


DATE 


LOCATED 

AND 
AMENDED 


RECORDED 

WITH 

COUNTY 


RECORDED 
WITH 

BLM 


BLM 

MINING 

CLAIM 

SERIAL 

NUMBER 


4.    LOCATION  OF  CLAIM(S) 


Section 


Township 


County 


Range 


State 


Meridian 


National  Forest 


,s  each  claim  based  on  a  valid  location  and  fully  described  in  the  certified  copy  of  the  record  of  each  location  certificate 
filed  with  this  application?     □  Yes      □  No 
b.    Is  each  location  distinctly  marked  by  monuments  on  the  ground  and  can  its  boundaries  be  traced  readily?    £j  Yes     □  No 


No  Survey  of  Mining  Claim  may  be  granted  unless  a  completed  Application  form  has  been  received  (30  U.S.C.  21  through  54) 
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p.    A  deposit,  is  submitted  with  this  application  by      Q  cash     |_J  money  order     □  certified  check     made  payable  to  the 
Bureau  of  Land  Management,  in  the  amount  of  S  ,  to  cover  the  estimated  cost  of  office  work. 


7.    It  is  requested  that  the  survey  be  made,  in  accordance  with  the  regulations,  by  the  following  U.S.  Mineral  Surveyor. 


Date 


Signature  of  Applicant 


INSTRUCTIONS 


1.  This  application  is  made  under  the  provisions  of  Chapter  6, 
Title  32,  Revised  Statutes  of  the  United  States  and  regulations 
thereunder  (43  CFR  3861.1). 

2.  Application  must  be  typed  or  printed  plainly  in  ink  and  sub- 
mitted to  the  State  Director,  Bureau  of  Land  Management, 
having  authority  to  issue  survey  orders  in  that  State  as  follows: 
Alaska,  Anchorage;  Arizona,  Phoenix;  Arkansas  and  New 
Mexico,  Sante  Fe;  California,  Sacramento;  Colorado,  Denver; 
North  and  South  Dakota  and  Montana,  Billings;  Nebraska,' 
Kansas,  and  Wyoming,  Cheyenne;  Idaho,  Boise;  Nevada,  Reno'; 
Washington  and  Oregon,  Portland;  Utah,  Salt  Lake  City;  all 
other  States,  Director,  Bureau  of  Land  Management,  Washington 
D.C.  20240. 

] 

3.  Name  of  the  claimant  (individual,  partnership,  company  or 
corporation)  should  appear  on  the  application  in  the  sar.,e 
manner  as  it  will  appear  in  the  patent  when  issued.  The 
application  must  be  signed  by  the  claimant  or  an  authorize.! 
agent. 

4'  /-/"j  C°Pfes,  0f  the  record  of  the  location  certificate  must  be 
filed  with  the  application,  one  of  which  must  be  certified  by  the 
custodian  of  the  records  where  mining  claims  are  recorded, 
usually  the  Clerk  of  the  County  in  which  the  claim  is  located. 
Each  certificate  must  contain  the  name  of  the  locator,  date  of 
location,  point  of  discovery,  and  such  definite  description  of 
the  claim  by  reference  to  natural  objects  or  permanent  monu- 
ments as  will  serve  to  identify  the  claim  on  the  ground.  If  a 
location  certificate  has  been  amended  and  the  survey  is  to  be 
based  on  the  amended  location,  two  copies  of  the  latest 
anended  certificate  are  required  with  the  application  for  survey, 
one  of  which  must  be  certified. 

S.  Applicants  are  requested  to  list  in  one  application  the  contig- 
uous locations  constituting  the  claim  for  which  an  official 
survey  is  desired.  Several  locations  may  be  embraced  in  a 
single  survey  only  when  they  are  contiguous,  by  which  is 
meant  locations  that  are  actually  in  conflict  or  adjoining; 
locations  joining  at  a  single  comer  are  not  considered  as 
contiguous. 


6.  A  millsite  may  be  applied  for  separately  or  in  conjunction  with 
the  survey  of  a  mining  claim.  Millsites  must  be  located  on 
nonmineral  ground,  may  not  embrace  more  than  five  acres  in 
compact  form,  and  must  be  occupied  or  used  in  connection  with 
mining  activity. 


7.  Any  change  in  an  application  for  survey,  including  the  addition 
or  exclusion  of  locations,  or  the  designation  of  a  different 
mineral  surveyor,  requires  an  amended  application  which  will 
be  the  basis  for  issuance  of  an  amended  survey  order. 


The  claimant  is  rewired,  in  all  cases,  to  select  the  mineral 
surveyor  to  execute  the  survey  from  the  Bureau  of  Land  Man- 
agement register  of  mineral  surveyors  and  to  make  satisfactory 
settlement  arrangements  for  payment  for  his  services.  The 
United  Slates  will  not  be  responsible  for  the  settlement. 


m 


9.  A  minimum  deposit  of  $500  for  the  first  location,  plus  S2C 
each  additional  location  or  millsite,  to  cover  the  cobt  of  oti? 
expense,  must  be  made  with  the  Bureau  of  Land  Management 
before  an  order  for  survey  will  be  issued;  Alaska  State  Office 
shall  require  a  minimum  deposit  of  $625  and  S250.  In  accordance 
with  CFR  43  Section  3861.6-1,  each  State  Office  may  require 
a  deposit  that  is  sufficient  to  cover  their  estimate  of  each  order 
for  survey.  If  this  deposit  is  insufficient  to  cover  the  actual 
cost  of  office  work,  the  claimant  will  be  billed  for  an  additional 
sum  sufficient  to  cover  the  actual  cost  of  drafting  and  other 
office  work  in  connection  with  processing  the  returns  of  the 
mineral  surveys.  If  the  deposit  is  more  than  the  actual  cost,  a 
refund  will  be  made  to  the  claimant. 

10.  Mineral  surveyors  are  precluded  from  acting,  either  directly  or 
indirectly,  as  agents  or  attorneys  in  proceedings  to  obtain 
patent  for  mining  claims.  Interested  parties  are  precluded 
from  working  on  mineral  surveys  as  chainmen  or  field  assis- 
tants. 


NOTICE 


The  Privacy  Act  of  1974  and  the  regulation  in  43  CFR  2.48(d) 
provide  that  you  be  furnished  the  following  information  in  connection 
with  information  required  by  this  application. 

AUTHORITY:     30  U.S.C.  22,  29,  39,  43  CFR  3861.1-1. 

PRINCIPLE  PURPOSE:  The  information  is  to  be  used  to  process 
your  application  for  a  mineral  survey. 

ROUTINE  USES:  (1)  The  adjudication  of  the  applicants'  rights  to 
the  land  or  resources.     (2)  Documentation  for  public  information   in 


support  of  notations  made  on  land  status  records  for  the  manage- 
ment, disposal,  and  use  of  public  lands  and  resources.  (3)  Transfer 
to  appropriate  Federal  agencies  when  concurrence  is  required  prior 
to  granting  a  right  in  public  lands  or  resources.  (4X5)  Information 
from  the  record  and/or  the  record  will  be  transferred  to  appropriate 
Federal,  State,  local  or  foreign  agencies,  when  relevant  to  civil 
criminal  or  regulatory  investigations  or  prosecutions. 


cFFECT    OF    NOT    PROVIDING    INFORMATION: 
may  be  rejected. 


The    application 


The  Paperwork  Reduction  Act  of  1980  (44  U.S.C.  3501,  et  seq.)  requires  us  to  inform  you  that: 

Information  is  being  collected  to  allow  the  Bureau  of  Land  Management  to  properly  provide  the  requested  service. 

Information  will  be  used  to  determine  the  level  of  service  required. 

Response  to  this  request  is  required  to  obtain  a  benefit. 
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ROSTER  OF  U.S.  MINERAL  SURVEYORS 


Mr.  Doyle  G.  Abrahamson 
11810  East  Kokomo  Road 
Frank town,  Colorado  80116 

Mr.  John  L.  Adams 
674  Clermont  Street 
Denver,  Colorado  80220 

Mr.  Robert  £.  Adams 
7534  N.  46th  Circle 
Glendale,  Arizona  85301 

Mr.  David  M.  Albert 

2001  Aberdeen 

Butte,  Montana  59701 

Mr.  Jerry  D.  Allred 
P.O.  Box  605 
Duchesne,  Utah  84021 

Mr.  Marvin  C.  Anderson 

41  Summit  Street 

Jackson,  California  95642 

Mr.  Don  R.  Aschenbach 
421  Court  Street 
Elko,  Nevada  89801 

Mr.  Robert  W.  Avon 

801  Coeur  d'Alene  Avenue 

Coeur  d'Alene,  Idaho  83814 

Mr.  Eddie  C.  Babb 

Star  Route  East,  Box  1408 

Weldon,  California  93283 

Mr.  Richard  F.  Barton 
7622  E.  Windlawn  Way 
Parker,  Colorado  80134 


Mr.  William  D.  Bayer 
P.O.  Box  723 
Philipsburg,  Montana 


59858 


Mr.  Wallace  E.  Beedle 
2777  Crossroads  Blvd. 
Grand  Junction,  Colorado 


Mr.  John  F.  Bennett 
3123  Penguin  Lane 
Fairbanks,  Alaska  99712 

Mr.  Jonathan  K.  Blake 
1739  Red  Barn  Road 
Encinitas,  California  92024 

Mr.  John  R.  Botsford 
2194  DeMille  Road 
Paradise,  California  95969 

Mr.  David  E.  Bowman 

P.O.  Box  142 

Ennis,  Montana  59729 


Mr.  David  L. 
915  Canyon 
Cody,  Wyoming 


Brubaker 
82414 


Mr.  Harry  M.  Campbell,  Jr. 

P.O.  Box  721 

Palmer,  Alaska  99645 

Mr.  Thomas  K.  Carlson 

525  South  Main 

Colville,  Washington  99114 

Mr.  Charles  F.  Cassano 

P.O.  Box  *e±9-*fc4 

0 parka,  Nevada  89432 

Mr.  Dan  B.  Chatfield 
2316  Candlewyck  Court 
Waukesha,  Wisconsin  53188 


Mr.  Dean  P.  Chellis 
430  Second  Street 
Yuba  City,  California 


95991 


81506 


Mr.  Gene  D.  Clayton 

P.O.  Box  1802 

Navajo,  California  94948 

Mr.  Louis  A.  Comejo 

P.O.  Box  320 

Parker,  Arizona  85344 
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Encl.  1-1 

Original  Date  4/1/86 

Revised  Date  12/31/86 


• 


Mr.  David  J.  Couch 
P.O.  Box  1460 
Salmon,  Idaho  83467 

Mr.  Jamee  R.  Cristea 
2234  E.  Montecito 
Phoenix,  Arizona  85016 

Mr.  Jimmie  D.  Grume 

P.O.  Box  13 

Evansville,  Wyoming  82636 

Mr.  Robert  S.  Custer 

P.O.  Box  5741 

Helena,  Montana  59604 

Mr.  John  P.  Davis 

Box  162 

Wellington,  Nevada  89444 

Mr.  Paul  B.  Davis 

P.O.  Box  162 

Del  Norte,  Colorado  81132 

Mr.  Richard  C.  Davis 

Rabbit  Creek  Road,  SRA  Box  5495-C 

Anchorage,  Alaska  99507 

Mr.  George  W.  Drysdale 
6625  South  190th,  Suite  102 
Kent,  Washington  98032 

Mr.  Norton  K.  Earle 

4528  West  Charleston  Boulevard 

Las  Vegas,  Nevada  89102 

Mr.  Neil  K.  Eklund 
P.O.  Box  1429 
Fairbanks,  Alaska  99707 

Mr.  Lowell  D.  Emery 
1150  Charlys  Way 
Fallon,  Nevada  89406 

Mr.  Ronnie  L.  Fannin 
5002  South  10th  Street 
Phoenix,  Arizona  85040 


Mr.  Velen  D.  Fannin 
5002  South  10th  Street 
Phoenix,  Arizona  85040 

Mr.  Jack  R.  Fawcett,  Jr. 
4400  Antelope  Rd.,  #14 
Sacramento,  California  95842 

Mr.  Duane  Fehringer 
7277  Cactus  Way 
Casper,  Wyoming  82604 

Mr.  Richard  E.  Fonger 

P.O.  Box  362 

Ruth,  Nevada  89319 

Mr.  Richard  W.  Forman 

P.O.  Box  150 

Ely,  Nevada  89301 

Mr.  Ronald  A.  Forstbauer 

P.O.  Box  27482 

Albuquerque,  New  Mexico  87125 

Mr.  James.  R.  Fraker 

6857  S.  Spruce  Street  (#200) 

Englewood,  Colorado  80112 

Mr.  Jerome'S.  Freeman 

P.O.  Box  1305 

Maripusa,  California  95338 

Mr.  Larry  J.  Friar 

717  West  Tenth  Street,  Suite  1 

Medford,  Oregon  97501 

Mr.  Gilbert  A.  Gardner 
2532  Garfield  Avenue 
Carmichael,  California  95608 


• 


Mr.  Steven  A.  Gardner 

6804  Pippin  Way 

Citrus  Heights,  California 

Mr.  Dennis  J.  Gelvin 
P.O.  Box  83588 
Fairbanks,  Alaska  99708 


95621 
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Encl.  1-2 

As  of  12/31/86 


Mr.  Willie  R.  Gonser 

2230  Ptarmigan  Lane 

Colorado  Springs,  Colorado  80918 

Mr.  Eric  P.  Cooren 

P.O.  Box  244 

Gakona,  Alaska  99586 

Mr.  David  W.  Graebner 
10941  Sunrise  Heights 
Grass  Valley,  California  95945 

Mr.  Keith  R.  Hafen 
23  West  3400  South 
Bountiful,  Utah  84010 

Mr.  James  D.  Hanley 

P.O.  Box  701 

Baker,  Oregon  97814 

Mr.  John  F.  Harrington 

P.O.  Box  134 

Volcano,  California  95689 

Mr.  Bill  HarriB 
P.O.  Box  853 
McCall,  Idaho  83638 

Mr.  Kenneth  L.  Haskew 

P.O.  Box  786 

Goldfield,  Nevada  89013 

Mr.  Brian  D.  Hatter 

630  Riley  Lane 

Delta,  Colorado  81416 

Mr.  Richard  C.  Heieren 
565  University  Avenue 
Fairbanks,  Alaska  99701 

Mr.  Edward  A.  Hess 

150  Butcher  St. 

Rio  Dell,  California  95562 

Mr.  Robert  G.  Hoerger 
2412  -  7th  Street 
Berkeley,  California  94710 


Mr.  Claud  M.  Hoffman 

P.O.  Box  153 

Ramona,  California  92065 

Mr.  James  E.  Holmes 

P.O.  Box  687 

Castle  Rock,  Colorado  80104 

and 
P.O.  Box  82346 
Fairbanks,  Alaska  99708 

Mr.  Ronald  C.  Holverson 
421  Court  Street 
Elko,  Nevada  89801 

Mr.  William  E.  Hopkins 
7254  Lamplighter 
Boise,  Idaho  83703 

Mr.  Michael  J.  Horne 

Box  871036 

Was ilia,  Alaska  99687 

Mr.  John  W.  Howe 

1535  Woodland  Drive 

Coeur  d'Alene,  Idaho  83814 

Mr.  F.  G.  Huffman 
8302  Cheswick  Drive 
Houston,  Texas  77037 

Mr.  Bruce  L.  Hughes 

1024  E.  Lincoln 

River ton,  Wyoming  82501 

Mr.  Elden  L.  Inabnit 

P.O.  Box  7462 

Missoula,  Montana  59807 

Mr.  Laurence  H.  Irving 
1209  Smythe  Street 
Fairbanks,  Alaska  99701 

Mr.  Loren  F.  Jay 
Route  1,  Box  48J 
Peshastin,  Washington  98847 
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Encl.  1-3 

As  of  12/31/86 


Mr.  Scott  E.  Johnson 
1317  State  Avenue 
Alamosa,  Colorado  81101 

Mr.  Dennis  L.  Jones 
Route  3,  Box  12 
Rigby,  Idaho  83442 

Mr.  Patrick  H.  Kalen 

4-Mile  Chena  Ridge  Road;  SR  10113 

Fairbanks,  Alaska  99701 

Mr.  H.  F.  Kannady 

308  N.  Canal 

Carlsbad,  New  Mexico  88220 

Mr.  Lawrence  C.  Kay 

P.O.  Box  Q 

Vernal,  Utah  84078 

Mr.  Thomas  W.  Kerr 
P.O.  Box  853 
McCall,  Idaho  83638 

Mr.  Jack  M.  Kesler 

P.O.  Box  665 

Kingman,  Arizona  86402 

Mr.  Jeffrey  G.  Kreamer 
5444  E.  Fairmount 
Tucson,  Arizona  85712 

Mr.  Kenneth  A.  Krenke 

P.O.  Box  1401 

Flagstaff,  Arizona  86002 

Mr.  A.  L.  Kroeger 

P.O.  Box  597 

Durango,  Colorado  81302 

Mr.  William  G.  Ladd 

P.O.  Box  3155 

Casper,  Wyoming  82602 

Mr.  Brad  Langner 
11835  Industrial  Court 
Auburn,  California  95603 


Mr.  Janes  A.  LaPuzza 
136  Savday  Street 
Ramona,  California  92065 

Mr.  Glen  R.  Larson 

3290  Kenton  Drive 

Salt  Lake  City,  Utah  84109 

Mr.  Wayne  F.  Larson 
P.O.  Box  61201 
Fairbanks,  Alaska  99706 

Mr.  Melvin  D.  Lauteren 
821  Louisiana  Avenue 
Libby,  Montana  59923 

Mr.  Robert  Lenon 

P.O.  Box  525 

Patagonia,  Arizona  85624 

Mr.  George  C.  Loyd 

3835  Clay  Products  Drive 

Anchorage,  Alaska  99517 

Mr.  Tod  Luckow 

4001  East  Pima  Street 

Tucson,  Arizona  85712 

Mr.  James  H.  Luke 

14740  Braemar  Crescent  Way 

Gaithersburg,  Maryland  .20877 

Mr.  Robert  G.  Macdonald 

P.O.  Box  616 

St.  George,  Utah  84770 

Mr.  Joseph  W.  Manatos 

1515  Ninth  Street 

Rock  Springs,  Wyoming  82901 

Mr.  William  B.  Marum 

P.O.  Box  731 

Tucson,  Arizona  85705 

Mr.  Richard  R.  Matthew 
3650  Columbus  Avenue 
Butte,  Montana  59701 


-Page  21- 


End.  1-4 

As  of  12/31/86 


Mr.  Edward  A.  McGinty 
P.O.  Box  1531 
Medford,  Oregon  97501 

Mr.  Don  M.  McHarg 

248  Winter  Street,  Suite  1 

Reno,  Nevada  89503 

Mr.  Gordon  McLain 

1520  W.  San  Lucas  Drive 

Tucson,  Arizona  85704 

Mr.  Mark  S.  McLane 
365  Diane  Lane 
Soldotna,  Alaska  99669 

Mr.  Edmund  K.  McMillan 
4500  Business  Park  Blvd. 
Datum  Building  "B" 
Anchorage,  Alaska  99503 

Mr.  Malcolm  A.  Menzies 
P.O.  Box  1786 
Juneau,  Alaska  99802 


Mr.  Donald  H.  Meyers 
1874  Lincoln  Lane 
Salt  Lake  City,  Utah 


84117 


Mr.  M.  B.  Meyring   - 

P.O.  Box  32 

Lynnwood,  Washington  98036 

Mr.  Michael  Mickiewicz 

16905  North  Road 

Bothell,  Washington  98012 

Mr.  Roger  L.  Moulton 
Star  Route  Box  2114 
Wasilla,  Alaska  99687 

Mr.  William  F.  Mueller 
421  Court  Street 
Elko,  Nevada  89801 

Mr.  Timothy  L.  Mullikin 
P.O.  Box  2610 
Homer,  Alaska  99603 


Mr.  Charles  W.  Muncy 

7285  South  Revere  Parkway,  Suite  701 

Englewood,  Colorado  80112 

Mr.  Maurice  P.  Oswald 
4040  "B"  Street 
Anchorage,  Alaska  99503 

Mr.  Russell  H.  Oswald 
3015  Emory  Street 
Anchorage,  Alaska  99508 

Mr.  James  J.  Owens 

P.O.  Box  74 

Chama,  New  Mexico  87520 

Mr.  Martin  A.  Pedersen 

P.O.  Box  1104 

Rawlins,  Wyoming  82301 

Mr.  Stanley  C.  Pellow,  Jr. 
5124  West  Soft  Winds  Road 
Clendale,  Arizona  85310 

Mr.  Walter  S.  Pine 

2326  6th  Avenue,  Suite  244 

Seattle,  Washington  98121 

Mr.  Kenneth  Preston 

P.O.  1211 

Pinehurst,  Idaho  83850 

Mr.  Robin  D.  Rasmus sen 

P.O.  Box  952 

Clovis,  California  93613 

Mr.  Michael  D.  Reece 

P.O.  Box  8171/Foothill  Station 

Salt  Lake  City,  Utah  84108 

Mr.  Paul  A.  Reid 

P.O.  Box  9250 

Casper,  Wyoming  82609 

Mr.  Clyde  Renfrow 
524  Coyote  Street 
Nevada  City,  California  95959 
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Encl.  1-5 

As  of  12/31/86 


Mr.  Robert  J.  Rubino 

9150  West  Jewell  Ave.,  Suite  118 

Lakewood,  Colorado  80226 

Mr.  John  E.  Russell 
P.O.  Box  501 
McCall,  Idaho  83638 

Mr.  Earnest  E.  Schaff 

P.O.  Box  631 

Delta,  Colorado  81416 

Mr.  John'  A.  Schofield 

P.O.  Box  130 

Del  Norte,  Colorado  81132 

Mr.  Leo  J.  Schueller 
HC-01  Box  54 
Kingston,  Idaho  83839 

Mr.  Richard  D.  Schurlan,  Jr. 
2820  Highway  93 
Stevensville,  Montana  59807 

Mr.  Janes  V.  Sexton 
Suite  205,  Village  Plaza 
Glenwood  Springs,  Colorado  81601 

Mr.  John  C.  Shepherd 

1355  North  Fourth  Street 

Grand  Junction,  Colorado  81501 

Mr.  Clint  Sherrill 
463  Dodge  Street 
Delta,  Colorado  81416 

Mr.  Donald  F.  Simons 
8952  Pebble  Beach  Circle 
Westminister,  California  92683 

Mr.  Richard  C.  Skinner 

25031  Lavell  Road 

Junction  City,  Oregon  97448 

Mr.  Harvey  W.  Smith 

4310  North  Brown  Avenue/Suite  5 

ScottBdale,  Arizona  85251 


Mr.  Michael  W.  Smith 
Flatirons  Surveying 
5717  Arapahoe  Street 
Boulder,  Colorado  80303 

Mr.  0.  T.  Smith 

P.O.  Box  2735 

Globe,  Arizona  85501 

Mr.  Randall  J.  Smith 

505  E.  Wilson  Avenue,  Suite  B 

Glendale,  California  91206 

Mr.  Robert  J.  Smith 

P.O.  Box  1104 

Rawlins,  Wyoming  82301 

Mr.  William  P.  Smith 
P.O.  Box  865 
Leeds,  Utah  84746 

Mr.  Richard  P.  Sorensen 

1609  Spring  Lane 

Salt  Lake  City,  Utah  84117 

Mr.  Robert  L.  St.  Claire 

P.O.  Box  2366 

Gillette,  Wyoming    82716 

Mr.   John  R.  Stock 

538  Grand  Valley  Drive 

Grand  Junction,  Colorado  81501 

Mr.  Wayne  G.  Sutton 
1433  Lucchesi  Lane 
Modesto,  California  95351 

Mr.  Wayne  C.  Swart 
4081  Deer  Valley  Road 
Rescue,  California  95672 


Mr.  Tyler  J.  Sweet 

7  Le  Doux 

Eagle  River,  Alaska 


99577 


Mr.  Everett  E.  Thome 
3236  Smathers  Way 
Carmichael,  California  95608 
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Encl.  1-6 

As  of  12/31/86 


Mr.  Davis  C.  Toothman 
1802  North  33rd  Street 
Boise,  Idaho  83703 

Mr.  CreBcencio  Torres 

P.O.  Box  8445 

Santa  Fe,  New  Mexico  87504* 

Mr.  Louis  V.  Tout 

40  "K"  Street 

Parlier,  California  93648 

Mr.  James  E.  Trogdon 

P.O.  Box  1525 

Placerville,  California  95667 

Mr.  Ronald  E.  Tyree 

201-C  Eubank  Boulevard  N.E. 

Albuquerque,  New  Mexico  87123 

Mr.  Richard  M.  Walters 

6047-309  Road 

Parachute,  Colorado  81635 

Mr.  Robert  K.  Wickware 

P.O.  Box  130 

Tombstone,  Arizona  85638 

Mr.  Russell  M.  Wilde 
2321  Meadowbrook  Lane 
Carson  City,  Nevada  89701 

Mr.  Harry  P.  Williams 
5521  Kenneth  Avenue 
Carmichael,  California  95608 

Mr.  Arthur  D.  Zierold 
2216  North  Curtis  Road 
Boise,  Idaho  83706 
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End.  1-7 

As  of  12/31/86 


EXHIBIT   "C' 


**THIS  STATEMENT  MUST  BE  MADE  BY  TWO  PEOPLE** 


MINERAL  PATENT  APPLICATION  NO.  AA- /F- 


PROOF  OF  POSTING  OF  NOTICE  OF  APPLICATION 
FOR  PATENT  AND  PLAT  OF  SURVEY  ON  THE  CLAIMS 

I  was  present  on  the  day  of  ,  19 ,  when  the 

plat  of  Mineral  Survey  No.  showing  the  boundaries  of  the  mining  claims 

located  in  Mining  or  Recording  District  under  patent  applica- 
tion No.  [BLM  serial  No. ]  together  with  a  copy  of  the  attached  Notice  of 
Intention  to  Apply  for  United  States  Patent  were  posted  in  a  conspicuous 
place  upon  said  mining  claims  [i.e.,  front  end  of  cook  shack  (name  of  claim)] 
where  they  could  be  easily  seen  and  examined. 

DATED  this  day  of  ,  19 ,  at  , 

Alaska 

[Signature  of  Witness] 


SUBSCRIBED  AND  SWORN  TO  before  me  this  day  of 

19 ,  at  ,  Alaska. 


Notary  Public  in  and  for  Alaska 
My  Commission  Expires: 


NOTE:   Brackets  denote  specific  items  to  be  inserted.   Each  witness  must  sign 
a  similar  affidavit  in  the  presence  of  a  Notary  Public  in  and  for  the 
State  of  Alaska.   See  footnote  2  of  this  this  booklet. 
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EXHIBIT   "D" 


**EXAMPLE** 

NEWSPAPER  PUBLICATION  (LEGAL  NOTICE) 
(No  indentions  or  paragraphing) 

NOTICE  OF  APPLICATION 


Mineral  patent  application  fBLM  Serial  No.],  Bureau  of  Land  Management, 
State  Office,  701  C  Street,  Box  13,  Anchorage,  Alaska  99513,  [Date  of 
filing  mineral  PATENT  application  with  BLM  -  do  not  use  the  date  of 
filing  the  mineral  SURVEY  application] .  Notice  is  hereby  given  that 
[Name  of  applicant]  whose  address  is  [insert  complete  mailing  address] 
has  made  application  to  the  United  States  of  America  for  a  mineral 
patent  for  the  following  [insert  placer/lode  or  millsite  or  all  three, 
if  applicable]  mining  claims:   [Each  claim  listed  separately  and  set 
off  by  commas],  designated  as  Mineral  Survey  No.  [Survey  No.]  located 

in  [surveyed  or  unsurveyed]  section(s)  ,  T.  [N.  or  S.  ]  , 

r. [W.  or  E.] ,  [insert  meridian]  Meridian,  Alaska,  all  situate 

in  the  Mining  and  Recording  District,  Alaska,  at  Latitude 

[  Q  '  "  ]  [North  or  South],  Longitude  [  °  '  "  ]  [East  or  West]  at 
[survey  plat  designates  the  tie  of  the  Latitude  and  Longitude  to  the 
permanently  fixed  marker  on  the  ground,  i.e.,  land  or  mineral  monument] 
and  described  as  follows:   [Description  of  claims  as  described  on  the 
plat,  i.e.,  1/ Beginning  at  Corner  No.  1  of  Brown  Band  claim  whence 
U.S.L.M.  No.  2246  bears  N.  30°  37'  30"  E.,  1385.39  feet;  thence 
S.  41°  35'  W.,  1500.00  feet;  thence  S.  48°  25'  E.,  600.00  feet;  thence 


1/   Exterior  boundary  description  based  on  attached  sample  of  mineral 
survey  plat. 
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S.  41°  35'  W.,  1500.00  feet;  thence  N.  48°  25'  W.  ,  1800.00  feet;  thence 
N.  41°  35'  E.,  1500.00  feet;  thence  N.  48°  25'  W. ,  600.00  feet;  thence 
N.  41°  35'  E.,  1500.00  feet;  thence  S.  48°  25'  E.,  1800.00  feet  to 
Corner  No.  1  of  the  Brown  Band  claim  and  the  point  of  beginning].  The 
total  area  of  the  [Number  of  claims  1  [placer  or  lode!  claim(s)  is 
[Number  of  acres  found  in  field  notes]  acres.   There  are  no  conflicting 
claims  [or  designate  which  claims  are  in  conflict  and  how  many  acres 
involved].   The  adjoining  claims  are:   [If  applicable!  [or  state  as 
above:   There  are  no  conflicting  claims  or  adjoining  claims].   The 
location  notices  are  recorded  in  the  [Name  District]  Recording  District, 

Alaska,  [Name  of  each  claim].  Book  ,  page  ;  [Name  of  each 

claiml »  Book  >  Page  ;  [etc.,  for  each  claim],   [Amended 

claims  should  also  be  specified,  identifying  each  Book  and  page.]  The 
notice  of  intention  to  apply  for  patent  was  posted  on  the  claims  on 
[date  as  stated  on  the  affidavits  of  posting  plat  and  notice] .  Any 
and  all  persons  claiming  adversely  the  ground,  premises,  or  any  part  of 
the  same  so  designated,  platted,  and  applied  for,  are  hereby  notified 
that  unless  their  adverse  claims  are  duly  filed  according  to  law  and 
the  regulations  thereunder,  within  the  60-day  period  of  publication  of 
the  notice  of  said  application  with  the  Bureau  of  Land  Management,  State 
Office,  701  C  Street,  Box  13,  Anchorage,  Alaska  99513,  they  will  be 
barred  by  virture  of  the  provisions  of  said  statute. 

Chief,  Branch  of  Lands 
cc:   Land  Office  Posting 
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EXHIBIT      "E" 


Form  3860-8                                                     UNITED  STATES 
(February  1977)                     DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE  OF  EXPENDITURES,  IMPROVEMENTS, 
AND  MINERAL  SURVEY 

Serial  Number                            \v 
(AA-xxxx) 

or 
(F-xxxxxx) 

Date 

(Mineral  Survey  Approved) 

Name  of  Claimant 

Mineral  Survey  Number 
(M.S.                             ) 

I  Hereby   Certify   That  the   record  of  the  above- 
described  mineral  survey  furnishes  such  an  accurate  de- 
scription of  all  claims  embraced  within  the  survey  that  it 
will,  if  incorporated  into  a  patent,  serve  fully  to  identify 
the  premises  and  that  references  are  made  in  the  survey 
to  natural  objects  or  permanent  monuments  so  that  the 
location   of  the  claims   will   be   perpetuated   and  fixed. 

I  Further   Certify  That  the  record   reveals  not 
less   than  $500  worth  of  labor  has  been  expended  for 
improvements   upon   or  for  the   benefit  of  each  of  the 
lode    claims    embraced    within    the    survey    and    that 
the     improvements     were     made     by     the     claimant     or 
his  grantors. 

Date 

Authorized  Signature 

(Deoutv  State  Director  for  Cadastral   Survey,   Alaska) 

(See  reverse) 


REVERSE  SIDE  OF  FORM  3860-8 


INSTRUCTIONS 


1.  Title  43  Code  of  Federal  Regulations  3861.2-2  requires 
that  this  Certificate  be  filed  with  the  manager  of  the 
proper  BLM  office  by  an  applicant  for  patent  at  time  of 
filing  the  application  or  at  any  time  within  the  sixty 
(60)  days  of  publication. 

2.  If  the  record  shows  that  the  expenditures  for  im- 
provements equal  or  exceed  $500  at  the  time  of 
survey    then    this    form    should    be    attached    by    the 


cadastral    engineer    to    the    claimant's    copy    of   the 
field  notes. 

3.  If  the  record  shows  that  the  expenditures  for 
improvements  do  not  equal  or  exceed  S500  at  the  time 
of  survey  then  it  is  the  responsibility  of  the  appli- 
cant to  have  this  form  executed  by  the  office 
cadastral  engineer  and  filed  with  the  manager  of  the 
proper  BLM  office  during  the  60— day  publication  pe 


a  p  c  » a  »  -  ^ 
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EXHIBIT  "F" 


**EXAMPLE** 


[NEWSPAPER  CLOSEST  TO  CLAIM] 
[CIRCULATION  THAT  HAS  A  SECOND  CLASS  MAIL  PERMIT] 
[SEE  43  CFR  1824.1-1] 


PUBLISHER'S  AGREEMENT 

To:  Bureau  of  Land  Management 
Department  of  the  Interior 
Alaska  State  Office 
701  C  Street,  Box  13 
Anchorage,  Alaska  99513 

Re:  Application  for  mining  claim  patent,    [Name  of  Applicant]   and 
[Name  of  Applicant]   ,  applicants,  for  U.S.  Mineral  patent 
Application  Serial  Number    [BLM  No.  ] . 

Gentlemen: 

This  is  to  advise  you  that   [Name  of  Applicant]   and   [Name  of  Applicant]  , 
applicants  for  the  above-referenced  patent,  have -made  satisfactory  arrangements 
with  the   [Name  of  Newspaper]    newspaper,  to  assume  liability  for  and  make 
the  payment  for  the  cost  of  publication  of  the  required  Notice  of  Patent  Appli- 
cation for  a  period  of  nine  consecutive  weeks. 

DATED  at     [City/town] ,  Alaska,  this  day  of      ' ,  1981. 


Publisher 


[Signature] 


NOTE:   Brackets  denote  specific  items  to  be  inserted. 
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X  K  I  B  I  T  "F-l' 


NEWSPAPERS  TO  BE  USED  FOR  PUBLICATION 


Anchorage  Times 

P.O.  Box  40 

Anchorage,  Alaska  99510 

The  Weekly  Frontiersman 

P.O.  Box  D 

Palmer,  Alaska  99645 

The  Cheechako  News 

Drawer  0 

Kenai,  Alaska  99574 

Cordova  Times 

Box  200 

Cordova,  Alaska  99574 

Ketchikan  Daily  News 
Ketchikan,  Alaska  99901 

Wrangell  Sentinel 
P.O.  Box  798 
Wrangell,  Alaska  99929 

Daily  Sitka  Sentinel 
Sitka,  Alaska  99835 

The  Seward  Phoenix  Log 

P.O.  Box  97 

Seward,  Alaska  99664 

The  Valdez  Vanguard 

Pouch  E 

Valdez,  Alaska  99686 


Fairbanks  Daily  News  Miner 
200  North  Cushman  Street 
Fairbanks,  Alaska  99701 

Nome  Nugget 

Nome,  Alaska  99762 

Southeast  Alaska  Empire 
P.O.  Box  1991 
Juneau,  Alaska  99801 

All  Alaska  Weekly 

P.O.  Box  970 

Fairbanks,  Alaska  99701 

Kodiak  Mirror 

Box  1307 

Kodiak,  Alaska  99615 

Tundra  Times 

Eskimo,  Indian,  Aleut  Publishing  Co.,  Inc 

P.O.  Box  1287 

Fairbanks,  Alaska  99707 

Kodiak  Times 

Box  361 

Kodiak,  Alaska  99615 

The  Valley  Sun 
Attn:   Mr.  W.  G.  Andrew 
P.O.  Box  1780 
Wasilla,  Alaska  99687 

The  Tundra  Drums 

P.O.  Box  868 

Bethel,  Alaska  99559 


PLEASE  NOTE:   Notices  must  be  published  in  the  newspaper  of  general 

circulation  nearest  to  the  location  of  the  mining  claims 
or  millsites  -  Determination  of  which  newspaper  to  use 
is  derived  by  counting  the  number  of  townships  and  ranges 
from  the  claims  to  the  town  where  the  newspaper  is 
published. 
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EXHIBIT  "C 
**  EXAMPLE** 


MINERAL  APPLICATION  NO.  fBLM  Serial  No.  AA-0000/F-0000] 

AFFIDAVIT  THAT  THE  LAND  APPLIED  FOR  IS 
UNRESERVED.  UNOCCUPIED.  UNIMPROVED  AND  UNAPPROPRIATED 

That  I  found  no  portion  of  the  land  applied  for  occupied  or 
reserved  by  the  United  States,  so  as  to  prevent  its  acquisition  under  the 
mining  laws  of  the  United  States,  that  the  said  land  is  not  occupied  or 
claimed  by  Natives  of  Alaska,  and  that  the  land  is  unreserved,  unoccupied, 
unimproved,  and  unappropriated  by  any  person  claiming  the  same  other  than 
the  applicant. 

DATED  at         ,  Alaska,  this  day  of  _ 


19 


[Siqnature(s)] 


SUBSCRIBED  AND  SWORN  TO  before  me  this  day  of 

19    ,  at  ,  Alaska. 


Notary  Public  in  and  for  Alaska 
My  Commission  Expires: 


NOTE 


Brackets  denote  specific  items  to  be  inserted.   Two  (2)  disinterested 
witnesses  and  each  applicant  must  sign  a  similar  affidavit  in  the  presence  of 
a  Notary  Public  in  and  for  the  State  of  Alaska.   If  the  witness(es)  and/or 
applicant(s)  are  unable  to  appear  before  a  Notary  Public  at  the  same  time, 
a  separate  affidavit  is  required  of  each  person.   Be  sure  to  add  a  statement 
which  describes  in  what  way  the  witnesses  are  to  be  considered  disinterested. 
See  also  footnote  2  of  this  booklet. 
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EXHIBIT      "H" 


TITLE  ABSTRACT  COMPANIES 


Finn 

Alaska  Title  Guaranty  Company 

Commonwealth  Land  Title  Insurance  Company 

Davis  &  Renfrew 

First  American  Title  Insurance  Company 

Kachemak  Bay  Title  Company 

Kelleher,  Thomas  P.,  Title  Guarantee  Trust  Company 

KTindt,  Miss  Kathleen  H.  (Office  of  District  Engineer) 

Land  Field  Services,  Incorporated 

Lawyers  Title  Insurance  Corporation  (operating  through 
Lawyers  Title  Insurance  Agency  Incorporated) 

Security  Title  and  Trust  Company  of  Alaska 

Transamerica  Title  Insurance  and  Trust 

Tregaskis,  Jack,  Corps  of  Engineers,  Department  of  Army 

William  0.  Vallee/Alaska  Abstract  Service 


Local  Office 
Anchorage,  AK 
Philadelphia,  PA 
Anchorage,  AK 
Santa  Ana ,  CA 
Homer,  AK 
Anchorage,  AK 
Anchorage,  AK 
Anchorage,  AK 

Anchorage,  AK 

Anchorage,  AK 

Anchorage,  AK 

Anchorage,  AK 

Anchorage,  AK 


OTHER  EXAMPLES: 

An  Attorney-at-Law  or  a  retired  Judge  may  do  abstract  of  title  work  on  an 
"as-they-have-time"  basis .   Keep  in  mind  that  the  retired  Judge  must  have 
passed  the  Bar  examination  in  order  to  be  accredited  and  acceptable  to  the 
Bureau  of  Land  Management. 
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EXHIBIT      "I" 


Form  3860-2 
(July  1981) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE  OF  TITLE  ON  MINING  CLAIMS 


Mineral  Entry  Serial  Number 
(BLM-issued  number: 

AA-xxxx  or  F-xxxxxx) 


JOHN  JONES  §QS  An  individual     □  a  corporation,  hereby 

certifies  that  an  examination  of  the  instruments  shown  by  the  indices  in  the  office  of  the  Recorder  ofarJmjGoantK 
of       Talkeetna  ,  State  of  Alaska  ,  discloses  that  the  title  to  the  mining 

claim  hereinafter  described  that  was  acquired  by  the  locators  of  said  claim  by  the  filing  of  said  claim  is  at  the  date 
hereof  vested  in        (Name  of  Applicant  (s)) 


Subject  to:     (1)    Paramount  title  of  the  United  States  of  America. 

(2)  Any  taxes  or  assessments  that  may  be  a  lien. 

(3)  The  inadequacy  of  any  evidence  of  labor  that  may  appear  of  record. 

(4)  Adverse  rights  which  may  exist  by  reason  of  any  encroachment  of  other  mining  claims  onto  the  clairr; 
hereinafter  described  or  of  any  overlapping  of  the  boundaries  of  said  claim  onto  other  claims. 


The  mining  claim  above  referred  to  is  that  certain  claim  situate  in  the         Talkeetna 
Recording  Office, 

3&jra«KB&  Talkeetna  ,  state  of  Alaska 

described  as  follows  (see  instructions): 

Claim  No.    1,   Recorded  in  Book  2,    Page  34; 
Claim  No.    2,   Book  2,   Page  35; 
Claim  No.    3,   Book  2,   Page  36; 

(See   attached  copies   of  certified  copies   of   location  notices) 
(SEE  ALSO  FOOTNOTE  5) 


mining  district, 
,  more  particularly 


This    certificate    is    issued    and   accepted    upon    the   understanding   that    the    liabil 
exceed  S100. 


ity    assumed    hereby    shall    no: 


Seal 


John  Jones,  Attorney  at  Law 


(Individual  or  Firm  Name) 


10000  East  Fourth  Avenue 
Anchorage,  Alaska  99513 

(Address) 


2/20/83 


(Date) 


By 


(Signature) 


(Instructions  on  reverse) 
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RESERSE  SIDE  OF   FORM   3860-2 


INSTRUCTIONS 


1.  Description  of  mining  claims  may  be  incorporated  by  refer- 
ence   to   and   attachment   of  a  certified   copy  of  certificate 

of  location.  , 

2.  A     certificate,     when     executed     by    a    corporation,     must: 

(a)  bear  the  corporate  seal; 

(b)  indicate  where  corporation  was  organized;  and, 

(c)  indicate  authority  to  do  business  in  the  state  in  which 
the  land  is  located. 
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EXHIBIT  "J" 


^EXAMPLE- 


SUPERIOR  COURT/TRIAL  COURT 
State  of  Alaska 

Third  Judicial  District 
303  K  Street 
Anchorage,  Alaska  99501 


Date :  

From:  Office  of  the  Clerk 

To:  Whom  It  May  Concern 

Re:  [Applicant(s)] 


There  are  no  Court  cases  on  file  in  the  Superior  Court,  District  Court,  or 
Small  Claims  of  Anchorage,  naming  either  of  the  the  above  individuals  as  a 
Plaintiff  or  Defendant  as  of  [name  the  ten-year  possessory  period  (i.e., 
September  10,  1970  through  September  10,  1980)] 


(SEAL  OF  THE  COURT) 


[Clerk's  Signature] 


Clerk  of  the  Superior  Court/Trial  Court 
By:   


Deputy  Clerk 


NOTE:   Brackets  denote  specific  items  to  be  inserted.   Also,  the  Seal  of 
the  Court  is  REQUIRED . 
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CODE  OF  FEDERAL  REGULATIONS  (CFR) 


Revised  as  of  October  1,  1937 


r 
s 
f 
:t 
il 


Burec 


and  Management,  Interior 


PART  3860— MINERAL  PATENT 
APPLICATIONS 

Subpart  3861 — Survayt  and  Plait 

Sec. 

3861.1  Surveys  of  mining  claims. 
3861.1-1  Application  for  survey. 
3861.1-2    Survey  must  be  made  subsequent 

to  recording  notice  of  location. 
3861.1-3    Plats  and  field  notes  of  mineral 
surveys. 

3861.2  Surveys;  specific. 

3861.2-1  Particulars  to  be  observed  in  min- 
eral surveys. 

3861.2-2  Certificate  of  expenditures  and 
improvements. 

3861.2-3  Mineral  surveyor's  report  of  ex- 
penditures and  improvements. 

3861.2-4  Supplemental  proof  of  expendi- 
tures and  improvements. 

3861.2-5    Amended  mineral  surveys. 

3861.3  Mineral  surveyors. 
3861.3-1  Extent  of  duties. 
3861.3-2    Assistants. 

3861.4  Contract  for  surveys. 
3861.4-1    Payment. 

3861.5  Appointment  and  employment  of 
mineral  surveyors. 

3861.5-1    Appointment. 
3861.5-2    Employment. 

3861.6  Plats  and  notices. 

3861.6-1  Payment  of  charges  of  the  public 
survey  office. 

3861.7  Posting. 

3861.7-1    Plat  and  notice  to  be  posted  on 

claim. 
3861.7-2    Proof  of  posting  on  the  claim. 

Subpart  3862— Locto  Mining  Claim  Patent 
Applications 

3862.1  Lode  claim  patent  application;  gen- 
eral. 

3862.1-1    Application  for  patent. 

3862.1-2    Service  charge. 

3862.1-3    Evidence  of  title. 

3862.1-4    Evidence  relating  to  destroyed  or 

lost  records. 
3882.1-5    Statement  required  that  land  is 

unreserved,     unoccupied,     unimproved, 

and  unappropriated. 

3862.2  Citizenship. 

3862.2-1  Citizenship  of  corporation  and  of 
association  acting  through  agents. 

3862.2-2    Citizenship  of  individuals. 

3862.2-3  Trustee  to  disclose  nature  of 
trust. 

3862.3  Possessory  rights. 
3862.3-1    Right  by  occupancy. 
3862.3-2    Certificate  of  court  required. 
3862.3-3    Corroborative  proof  required. 

3862.4  Publication  of  notice. 
3862.4-1    Newspaper  publication. 
3862.4-2    Contents  of  published  notice. 


§3861 

Sec. 

3862.4-3    Authorized    officer    to    designate 

newspaper. 
3862.4-4    Charges  for  publication. 
3862.4-5    Proof  by  applicant  of  publication 

and  posting. 
3862.4-6    Payment  of  purchase   price  and 

statement  of  charges  and  fees. 

3862.5  Entry  and  transfers. 

3862.5-1  Allowance  of  entry;  transfers  sub- 
sequent to  application  not  recognized. 

3862.6  Diligent  prosecution. 

3862.6-1  Failure  to  prosecute  application 
with  diligence. 

3862.7  Application  processing  upon  contest 
or  protest. 

3862.7-1  Resumption  of  patent  proceedings 
after  suspension  due  to  adverse  claim  or 
protest. 

3862.8  Patents  for  mining  claims. 
3862.8-1    Land  descriptions  In  patents. 

Subpart  3863— Placer  Mining  Claim  Patent 
Application* 

3863.1  Placer  mining  claim  patent  applica- 
tions; general. 

3863.1-1    Application  for  patent. 

3863.1-2    Proof  of  improvements  for  patent. 

3863.1-3  Data  to  be  filed  in  support  of  ap- 
plication. 

3863.1-4  Applications  for  placers  contain- 
ing known  lodes. 

Subpart  3864— MIH.lt.  Patent* 

3864.1    Mlllslte  patents;  general. 

3864.1-1    Application  for  patent. 

3864.1-2  MUlsltes  applied  for  in  conjunc- 
tion with  a  lode  claim. 

3864.1-3  Mtllsites  for  quartz  mills  or  reduc- 
tion works. 

3864.1-4    Proof  of  nonmineral  character. 

Subpart  3861 — Survayt  and  Platt 

Source:  35  PR  9754,  June  13,  1970,  unless 
otherwise  noted. 

§  3861.1     Surveys  of  mining  claims. 

8  3861.1-1    Application  for  survey. 

The  claimant  is  required,  in  the  first 
place,  to  have  a  correct  survey  of  his 
claim  made  under  authority  of  the 
proper  cadastral  engineer,  such  survey 
to  show  with  accuracy  the  exterior 
surface  boundaries  of  the  claim,  which 
boundaries  are  required  to  be  distinct- 
ly marked  by  monuments  on  the 
ground.  He  is  required  to  have  a  cor- 
rect survey  where  patent  is  applied  for 
and  where  the  mining  claim  Is  in  vein 
or  lode  formation,  or  covers  lands  not 


819 


§3861.1-2 

surveyed  in  accordance  with  the  U.S. 
system  of  rectangular  surveys,  or 
where  the  mining  claim  fails  to  con- 
form with  the  legal  subdivisions  of  the 
federal  surveys.  Application  for  au- 
thorization of  survey  should  be  made 
to  the  appropriate  land  office  (see 
§  1821.2-1  of  this  chapter). 

[Circ.  2220,  31  PR  16785,  Dec.  31,  1986] 

§  3861.1-2    Survey    must   be    made    subse- 
quent to  recording  notice  of  location. 

The  survey  and  plat  of  mineral 
claims  required  to  be  filed  in  the 
proper  office  with  application  for 
patent  must  be  made  subsequent  to 
the  recording  of  the  location  of  the 
claim  (if  the  laws  of  the  State  or  the 
regulations  of  the  mining  district  re- 
quire the  notice  of  location  to  be  re- 
corded), and  when  the  original  loca- 
tion is  made  by  survey  of  a  mineral 
surveyor  such  location  survey  cannot 
be  substituted  for  that  required  by  the 
statute,  as  above  indicated.  All  matters 
relating  to  the  duties  of  mineral  sur- 
veyors, and  to  the  field  and  office  pro- 
cedure to  be  observed  in  the  execution 
of  mineral  surveys,  are  set  forth  in 
Chapter  X  of  the  Manual  of  Instruc- 
tions for  the  Survey  of  the  Public 
Lands  of  the  United  States,  1947. 

§  3861.1-3    Plats  and  field  notes  of  mineral 
surveys. 

When  the  patent  is  issued,  one  copy 
of  the  plat  and  field  notes  shall  accom- 
pany the  patent  and  be  delivered  to 
the  patentee. 

§3861.2    Surveys;  specific. 

§3861.2-1     Particulars   to   be   observed   in 
mineral  surveys, 
(a)  The  following  particulars  should 
be   observed  in   the  survey   of   every 
mining  claim: 

(1)  The  exterior  boundaries  of  the 
claim,  the  number  of  feet  claimed 
along  the  vein,  and,  as  nearly  as  can  be 
ascertained,  the  direction  of  the  vein, 
and  the  number  of  feet  claimed  on  the 
vein  in  each  direction  from  the  point 
of  discovery  or  other  well-defined 
place  on  the  claim  should  be  repre- 
sented on  the  plat  of  survey  and  in  the 
field  notes. 

(2)  The  intersection  of  the  lines  of 
the  survey  with  the  lines  of  conflicting 
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prior  surveys  should  be  noted  in  the 
field  notes  and  represented  upon  the 
plat. 

(3)  Conflicts  with  unsurveyed  claims, 
where  the  applicant  for  survey  does 
not  claim  the  area  in  conflict,  should 
be  shown  by  actual  survey. 

(4)  The  total  area  of  the  claim  em- 
braced by  the  exterior  boundaries 
should  be  stated,  and  also  the  area  in 
conflict  with  each  intersecting  survey, 
substantially  as  follows: 


Total  area  of  claim 

Area  In  conflict  with  survey  No.  302 

Area  in  conflict  with  survey  No.  948 

Area  in  conflict  with   Mountain   Maid   lode   mining 
claim,  unsurveyed 


10.50 
1 .56 
2.33 

1  40 


(b)  It  does  not  follow  that  because 
mining  surveys  are  required  to  exhibit 
all  conflicts  with  prior  surveys  the 
area  of  conflict  with  prior  surveys  the 
area  of  conflict  are  to  be  excluded. 
The  field  notes  and  plat  are  made  a 
part  of  the  application  for  patent,  and 
care  should  be  taken  that  the  descrip- 
tion does  not  inadvertently  exclude 
portions  intended  to  be  retained.  The 
application  for  patent  should  state  the 
portions  to  be  excluded  in  express 
terms. 

§  3861.2-2    Certificate  of  expenditures  and 
improvements. 

(a)  The  claimant  at  the  time  of  filing 
the  application  for  patent,  or  at  any 
time  within  the  60  days  of  publication, 
is  required  to  file  with  the  authorized 
officer  a  certificate  of  the  office  cadas- 
tral engineer  that  not  less  than  $500 
worth  of  labor  has  been  expended  or 
improvements  made,  by  the  applicant 
or  his  grantors,  upon  each  location 
embraced  in  the  application,  or  if  the 
application  embraces  several  contigu- 
ous locations  held  in  common,  that  an 
amount  equal  to  $500  for  each  location 
has  been  so  expended  upon,  and  for 
the  benefit  of,  the  entire  group;  that 
the  plat  filed  by  the  claimant  is  cor 
rect;  that  the  field  notes  of  the  survey, 
as  filed,  furnish  such  an  accurate  de 
scription  of  the  claim  as  will,  if  incor 
poration  in  a  patent,  serve  to  Identify 
the  premises  fully,  and  that  such  re f 
erence  is  made  therein  to  natural  ob- 


jects or  permanent  monuments  as  will 
perpetuate  and  fix  the  locus  thereof. 

(b)  In  case  of  a  lode  and  mill-site 
claim  in  the  same  survey  the  expendi- 
ture of  $500  must  be  shown  upon  the 
i    lode  claim. 

§  3861.2-3    Mineral  surveyor's  report  of  ex- 
penditures and  improvements. 

(a)  In  the  mineral  surveyor's  report 
of  the  value  of  the  improvements  all 
actual  expenditures  and  mining  im- 
provements made  by  the  claimant  or 
his  grantors,  having  a  direct  relation 
to  the  development  of  the  claim,  must 
be  included  in  the  estimate. 

(b)  The  expenditures  required  may 
be  made  from  the  surface  or  in  run- 
ning a  tunnel,  drifts,  or  crosscuts  for 
the  development  of  the  claim.  Expend- 
itures for  drill  holes  for  the  purpose  of 
prospecting  and  securing  data  upon 
which  further  development  of  a  group 

j  of  lode  mining  claims  held  in  common 
may  be  based  are  available  toward 
meeting  the  statutory  provision  re- 
quiring an  expenditure  of  $500  as  a 
basis  for  patent  as  to  all  of  the  claims 
of  the  group  situated  in  close  proximi- 
ty to  such  common  improvement.  Im- 
|  provements  of  any  other  character 
|  such  as  buildings,  machinery,  or  road- 
;  ways,  must  be  excluded  from  the  esti- 
mate, unless  it  Is  shown  clearly  that 
they  are  associated  with  actual  exca- 
vations, such  as  cuts,  tunnels,  shafts 
etc.,  are  essential  to  the  practical  de- 
velopment of  and  actually  facilitate 
the  extraction  of  mineral  from  the 
claim. 

(c)  Improvements  made  by  a  former 
locator  who  has  abandoned  his  claim 
cannot  be  Included  in  the  estimate, 
but  should  be  described  and  located  in 
the  notes  and  plat. 
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§3861.2-5    Amended  mineral  surveys. 

(a)  Inasmuch  as  amended  surveys 
are  ordered  only  by  special  instruc- 
tions from  the  Bureau  of  Land  Man- 
agement, and  the  conditions  and  cir- 
cumstances peculiar  to  each  separate 
case  and  the  object  sought  by  the  re- 
quired amendment,  alone  govern  all 
special  matters  relative  to  the  manner 
of  making  such  survey  and  the  form 
and  subject  matter  to  be  embraced  in 
the  field  notes  thereof,  but  few  gener- 
al rules  applicable  to  all  cases  can  be 
laid  down. 

(b)  The  expense  of  amended  surveys 
including  amendment  of  plat  and  field 
notes,  and  office  work  in  the  Bureau 
of  Land  Management  office  will  be 
borne  by  the  claimant. 

(c)  The  amended  survey  must  be 
made  in  strict  conformity  with,  or  be 
embraced  within,  the  lines  of  the  origi- 
nal survey.  If  the  amended  and  origi- 
nal surveys  are  identical,  that  fact 
must  be  clearly  and  distinctly  stated  in 
the  field  notes.  If  not  identical,  a  bear- 
ing and  distance  must  be  given  from 
each  established  corner  of  the  amend- 
ed survey  to  the  corresponding  corner 
of  the  original  survey.  The  lines  of  the 
original  survey,  as  found  upon  the 
ground,  must  be  laid  down  upon  the 
preliminary  plat  in  such  manner  as  to 
contrast  and  show  their  relation  to  the 
lines  of  the  amended  survey. 


§  3861.3    Mineral  surveyors. 
§  3861.3-1     Extent  of  duties. 


J 3861.2-4    Supplemental  proof  of  expendi- 
tures and  improvements. 
If  the  value  of  the  labor  and  im- 
provements upon  a  mineral  claim  is 
less  than  $500  at  the  time  of  survey 
the  mineral  surveyor  may  file  with  the 
ad&stral  engineer  supplemental  proof 
•howlng  $500  expenditure  made  prior 
|  to  the  expiration  of  the  period  of  pub- 
lication. 


The  duty  of  a  mineral  surveyor  in 
any  particular  case  ceases  when  he  has 
executed  the  survey  and  returned  the 
field  notes  and  preliminary  plat,  with 
his  report,  to  the  cadastral  engineer. 
He  will  not  be  allowed  to  prepare  for 
the  mining  claimant  the  papers  in  sup- 
port of  his  application  for  patent   He 
is  not  permitted  to  combine  the  duties 
of  surveyor  and  notary  public  in  the 
same  case  by  administering  oaths.  It  is 
preferable  that  both  preliminary  and 
final   oaths   of   assistants   should    be 
taken  before  some  officer  duly  author- 
ized to  administer  oaths,  other  than 
the  mineral  surveyor.  In  cases  howev- 
er, where  great  delay,  expense,  or  in- 
convenience would  result  from  a  strict 
compliance  with  this  section,  the  min- 
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eral  surveyor  is  authorized  to  adminis- 
ter the  necessary  oaths  to  his  assist- 
ants, but  In  each  case  where  this  is 
done,  he  will  submit  to  the  proper  ca- 
dastral engineer  a  full  written  report 
of  the  circumstances  which  required 
his  stated  action;  otherwise  he  must 
have  absolutely  nothing  to  do  with  the 
case,  except  in  his  official  capacity  as 
surveyor.  He  will  not  employ  field  as- 
sistants interested  therein  in  any 
manner. 

§3861.3-2    Assistants. 

The  employing  of  claimants,  their 
attorneys,  or  parties  in  interest,  as  as- 
sistants in  making  surveys  of  mineral 
claims  will  not  be  allowed. 

§  3861.4    Contract  for  surveys. 

8  3861.4-1     Payment 

(a)  The  claimant  is  required,  In  all 
cases,  to  make  satisfactory  arrange- 
ments with  the  surveyor  for  the  pay- 
ment for  his  services  and  those  of  his 
assistants  in  making  the  survey,  as  the 
United  States  will  not  be  held  respon- 
sible for  the  same. 

(b)  The  state  director  has  no  Juris- 
diction to  settle  differences  relative  to 
the  payment  of  charges  for  field  work, 
between  mineral  surveyors  and  claim- 
ants. These  are  matters  of  private  con- 
tract and  must  be  enforced  in  the  ordi- 
nary manner,  i.e.,  in  the  local  courts. 
The  Department  has,  however,  au- 
thority to  investigate  charges  affect- 
ing the  official  actions  of  mineral  sur- 
veyors, and  will,  on  sufficient  cause 
shown,  suspend  or  revoke  their  ap- 
pointment. 

§  3861.5    Appointment  and  employment  of 
mineral  surveyors. 

§3861.5-1     Appointment. 

Pursuant  to  section  2334  of  the  Re- 
vised Statutes  (30  U.S.C.  39),  the  Di- 
rector or  his  delegate  will  appoint  only 
a  sufficient  number  of  surveyors  for 
the  survey  of  mining  claims  to  meet 
the  demand  for  that  class  of  work. 
Each  appointee  shall  qualify  as  pre- 
scribed by  the  Director  or  his  delegate. 
Applications  for  appointment  as  a 
mineral  surveyor  may  be  made  at  any 
office  of  the  Bureau  of  Land  Manage- 
ment listed  in  §  1821.2-1  of  these  regu- 
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lations.  A  roster  of  appointed  mineral 
surveyors  will  be  available  at  these  of- 
fices. Each  appointee  may  execute 
mineral  surveys  In  any  State  where 
mineral  surveys  are  authorized. 

[38  FR  30001,  Oct.  31,  1973] 

§  3861.5-2    Employment. 

A  mineral  claimant  may  employ  any 
United  States  mineral  surveyor  quali- 
fied as  indicated  in  paragraph  (a)  of 
this  section  to  make  the  survey  of  his 
claim.  All  expenses  of  the  survey  of 
mining  claims  and  the  publication  of 
the  required  notices  of  application  for 
patent  are  to  be  borne  by  the  mining 
claimants. 

§  3861.6    Plato  and  notices. 

§3861.6-1     Payment    of    charges    of    the 
public  survey  office. 

With  regard  to  the  platting  of  the 
claim  and  other  office  work  In  the 
Bureau  of  Land  Management  office, 
including  the  preparation  of  the 
copies  of  the  plat  and  field  notes  to  be 
furnished  the  claimant,  that  office  will 
make  an  estimate  of  the  cost  thereof, 
which  amount  the  claimant  will  depos- 
it with  It  to  be  passed  to  the  credit  of 
the  fund  created  by  "Deposits  by  Indi- 
viduals for  Surveying  Public  Lands." 

§  3861.7     Posting. 

§  3861.7-1     Plat  and  notice  to  be  posted  on 
claim. 

The  claimant  is  required  to  post  a 
copy  of  the  plat  of  survey  in  a  conspic- 
uous place  upon  the  claim,  together 
with  notice  of  his  intention  to  apply 
for  a  patent  therefor,  which  notice 
will  give  the  date  of  posting,  the  name 
of  the  claimant,  the  name  of  the 
claim,  the  number  of  the  survey,  the 
mining  district  and  county,  and  the 
names  of  adjoining  and  conflicting 
claims  as  shown  by  the  plat  of  survey. 

§  3861.7-2    Proof  of  posting  on  the  claim. 

After  posting  the  said  plat  and 
notice  upon  the  premises  the  claimant 
will  file  with  the  proper  manager  two 
copies  of  such  plat  and  the  field  notes 
of  survey  of  the  claim,  accompanied  by 
two  copies  of  the  statement  of  at  least 
two  credible  witnesses  that  such  plat 
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:  and  notice  are  posted  conspicuously 
i  upon  the  claim,  giving  the  date  and 
i  place  of  such  posting,  and  two  copies 
|  of  the  notice  so  posted  to  be  attached 
!  to  and  form  a  part  of  said  statement. 
i 

Subpart  3862— Lode  Mining  Claim 
Patent  Applications 

Source:  35  PR  9756,  June  13,  1970,  unless 
otherwise  noted. 

!    §3862.1     Lode    claim    patent    application; 

general. 
I 
93862.1-1     Application  for  patent. 

(a)  At  the  time  the  proof  of  posting 
Is  filed  the  claimant  must  file  in  dupli- 
cate an  application  for  patent  showing 
that  he  has  the  possessory  right  to  the 
claim,  in  virtue  of  a  compliance  by 
himself  (and  by  his  grantors,  if  he 
;  claims  by  purchase)  with  the  mining 
J  rules,  regulations,  and  customs  of  the 
raining  district  or  State  in  which  the 
claim  lies,  and  with  the  mining  laws  of 
Congress,  such  statement  to  narrate 
briefly,  but  as  clearly  as  possible,  the 
facts    constituting    such    compliance, 
the  origin  of  his  possession,  and  the 
basis  of  his  claim  to  a  patent.  The  ap- 
I  plication  should  contain  a  full  descrip- 
I  Hon  of  the  kind  and  character  of  the 
vein  or  lode  and  should  state  whether 
ore  has  been  extracted  therefrom;  and 
If  so,  in  what  amount  and  of  what 
value.  It  should  also  show  the  precise 
place  within  the  limits  of  each  of  the 
locations  embraced  in  the  application 
where  the  vein  or  lode  has  been  ex- 
posed  or   discovered   and    the   width 
thereof.  The  showing  in  these  regards 
should    contain    sufficient    data    to 
enable  representatives  of  the  Govern- 
|  ment  to  confirm  the  same  by  examina- 
tion In  the  field  and  also  enable  the 
Bureau  of  Land  Management  to  deter- 
mine whether  a  valuable  deposit  of 
mineral    actually    exists    within    the 
limits  of  each   of  the  locations  em- 
braced in  the  application. 

(b)  Every  application  for  patent, 
based  on  a  mining  claim  located  after 
August  1,  1946,  shall  state  whether  the 
claimant  has  or  has  not  had  any  direct 
or  indirect  part  in  the  development  of 
the  atomic  bomb  project.  The  applica- 
tion must  set  forth  in  detail  the  exact 
nature  of  the  claimant's  participation 
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in  the  project,  and  must  also  state 
whether  as  a  result  of  such  participa- 
tion he  acquired  any  confidential,  offi- 
cial information  as  to  the  existence  of 
deposits  of  uranium,  thorium,  or  other 
fissionable  source  materials  in  the 
lands  covered  by  his  application. 

(c)  In  applying  for  patent  to  a 
mining  claim  embracing  land  lying 
partly  within  one  proper  office  and 
partly  within  another,  a  full  set  of 
papers  must  be  filed  in  each  office, 
except  that  one  abstract  of  title  and 
one  proof  of  patent  expenditures  will 
be  sufficient.  Only  one  newspaper 
publication  and  one  posting  on  the 
claim  will  be  required,  but  proof  there- 
of must  be  filed  In  both  offices,  the 
statements  as  to  posting  plat  and 
notice  on  the  claim  to  be  signed  within 
the  respective  land  districts,  as  well, 
also,  as  all  of  the  other  statements  re- 
quired in  mineral  patent  proceedings, 
except  such  as,  under  the  law,  may  be 
signed  outside  of  the  land  district 
wherein  the  land  applied  for  is  situat- 
ed. Publication,  payment  of  fees,  and 
the  purchase  price  of  the  land  will  be 
further  governed  by  the  provisions  of 
§!  1823.4(a)  and  1861.2  of  this  chapter. 

§  3862.1-2    Service  charge. 

The  service  charge  payable  to  the 
Bureau  of  Land  Management  for  filing 
and  acting  upon  applications  for  min- 
eral-land patents  is  $25  to  be  paid  by 
the  applicant  for  patent  at  the  time  of 
filing.  This  charge  is  not  refundable. 

§  3862.1-3    Evidence  of  title. 

(a)  Each  patent  application  must  be 
supported  by  either  a  certificate  of 
title  or  an  abstract  of  title  certified  to 
by  the  legal  custodian  of  the  records 
of  locations  and  transfers  of  mining 
claims  or  by  an  abstracter  of  titles. 
The  certificate  of  title  or  certificate  to 
an  abstract  of  title  must  be  by  a 
person,  association,  or  corporation  au- 
thorized by  the  State  laws  to  execute 
such  a  certificate  and  acceptable  to 
the  Bureau  of  Land  Management. 

(b)  A  certificate  of  title  must  con- 
form substantially  to  a  form  approved 
by  the  Director. 

(c)  Each  certificate  of  title  or  ab- 
stract of  title  must  be  accompanied  by 
single    copies    of    the    certificate    or 
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notice  of  the  original  location  of  each 
claim,  and  of  the  certificates  of 
amended  or  supplemental  locations 
thereof,  certified  to  by  the  legal  custo- 
dian of  the  record  of  mining  locations. 

(d)  A  certificate  to  an  abstract  of 
title  must  state  that  the  abstract  is  a 
full,  true,  and  complete  abstract  of  the 
location  certificates  or  notices,  and  all 
amendments  thereof,  and  of  all  deeds 
Instruments,  or  actions  appearing  of 
record  purporting  to  convey  or  to 
affect  the  title  to  each  claim. 

(e)  The  application  for  patent  will  be 
received  and  filed  if  the  certificate  of 
title  or  an  abstract  is  brought  down  to 
a  day  reasonably  near  the  date  of  the 
presentation  of  the  application  and 
shows  full  title  in  the  applicant,  who 
must  as  soon  as  practicable  thereafter 
file  a  supplemental  certificate  of  title 
or  an  abstract  brought  down  so  as  to 
include  the  date  of  the  filing  of  the 
application. 

§3862.1-4    Evidence  relating  to  destroyed 
or  lost  records. 
In  the  event  of  the  mining  records  in 
any  case  having  been  destroyed  by  fire 
or  otherwise  lost,  a  statement  of  the 
fact  should  be  made,  and  secondary 
evidence  of  possessory  title  will  be  re- 
ceived, which  may  consist  of  the  state- 
ment of  the  claimant,  supported  by 
those  of  any  other  parties  cognizant  of 
the  facts  relative  to  his  location,  occu- 
pancy, possession,  improvements,  etc.; 
and  in  such  case  of  lost  records,  any 
deeds,  certificates  of  location  or  pur- 
chase, or  other  evidence  which  may  be 
in  the  claimant's  possession  and  tend 
to  establish  his  claim,  should  be  filed. 

§  3862.1-5  Statement  required  that  land  is 
unreserved,  unoccupied;  unimproved, 
and  unappropriated. 
Each  person  making  application  for 
patent  under  the  mining  laws,  for 
lands  In  Alaska,  must  furnish  a  duly 
corroborated  statement  showing  that 
no  portion  of  the  land  applied  for  is 
occupied  or  reserved  by  the  United 
States,  so  as  to  prevent  its  acquisition 
under  said  laws;  that  the  land  Is  not 
occupied  or  claimed  by  natives  of 
Alaska;  and  that  the  land  is  unoccu- 
pied, unimproved  and  unappropriated 
by  any  person  claiming  the  same  other 
than  the  applicant. 
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§  3862.2    Citizenship. 

§  3862.2-1     Citizenship  of  corporations  and 
of  associations  acting  through  agents. 
The  proof  necessary  to  establish  the 
citizenship   of  applicants   for  mining 
patents  must  be  made  in  the  following 
manner:   In  case  of   an   incorporated 
company,  a  certified  copy  of  its  char- 
ter or  certificate  of  incorporation  must 
be  filed.  In  case  of  an  association  of 
persons  unincorporated,  the  statement 
of  their  duly  authorized  agent,  made 
upon  his  own  knowledge  or  upon  In- 
formation and  belief,  setting  forth  the 
residence  of  each  person  forming  such 
association,  must  be  submitted.  This 
statement  must  be  accompanied  by  a 
power   of  attorney   from   the   parties 
forming  such  association,  authorizing 
the  person  who  makes  the  citizenship 
showing  to  act  for  them  in  the  matter 
of  their  application  of  patent. 

§  3862.2-2    Citizenship  of  individuals. 

(a)  In  case  of  an  individual  or  an  as- 
sociation of  Individuals  who  do  not 
appear  by  their  duly  authorized  agent, 
the  statement  of  each  applicant,  show- 
ing whether  he  Is  a  native  or  natural- 
ized citizen,  when  and  where  born,  and 
his  residence,  will  be  required. 

(b)  In  case  an  applicant  has  declared 
his  Intention  to  become  a  citizen  or 
has  been  naturalized,  his  statement 
must  show  the  date,  place,  and  the 
court  before  which  he  declared  his  In- 
tention, or  from  which  his  certificate 
of  citizenship  issued,  and  present  resl 
dence. 

§3862.2-3  Trustee  to  disclose  nature  of 
trust. 
Any  party  applying  for  patent  as 
trustee  must  disclose  fully  the  nature 
of  the  trust  and  the  name  of  the  cestui 
que  trust;  and  such  trustee,  as  well  as 
the  beneficiaries,  must  furnish  satis- 
factory proof  of  citizenship;  and  the 
names  of  beneficiaries,  as  well  as  that 
of  the  trustee,  must  be  inserted  in  the 
final  certificate  of  entry. 

§  3862.3    Possessory  rights. 

§  3862.3-1     Right  by  occupancy. 

(a)  The  provisions  of  R.S.  2332  (30 
U.S.C.  38).  greatly  lessen  the  burden 


Bureau  of  Land  Management,  Interior 

of  proof,  more  especially  In  the  case  of 
old  claims  located  many  years  since, 
the  records  of  which.  In  many  cases, 
have  been  destroyed  by  fire,  or  lost  in 
other  ways  during  the  lapse  of  time, 
but  concerning  the  possessory  right  to 
which  all  controversy  or  litigation  has 
long  been  settled. 

(b)  When  an  applicant  desires  to 
make  his  proof  of  possessory  right  in 
accordance  with  this  provision  of  law, 
he  will  not  be  required  to  produce  evi- 
dence of  location,  copies  of  convey- 
ances, or  abstracts  of  title,  as  in  other 
cases,  but  will  be  required  to  furnish  a 
duly  certified  copy  of  the  statute  of 
limitation  of  mining  claims  for  the 
State,  together  with  his  statement 
giving  a  clear  and  succinct  narration 
of  the  facts  as  to  the  origin  of  his  title, 
and  likewise  as  to  the  continuation  of 
his  possession  of  the  mining  ground 
covered  by  his  application;  the  area 
thereof;  the  nature  and  extent  of  the 
mining  that  has  been  done  thereon; 
whether  there  has  been  any  opposi- 
tion to  his  possession,  or  litigation 
with  regard  to  his  claim,  and  If  so, 
when  the  same  ceased;  whether  such 
cessation  was  caused  by  compromise  or 
by  judicial  decree,  and  any  additional 
facts  within  the  claimant's  knowledge 
having  a  direct  bearing  upon  his  pos- 
session and  bona  fides  which  he  may 
desire  to  submit  in  support  of  his 
claim. 

§  3862.3-2    Certificate  of  court  required. 

There  should  likewise  be  filed  a  cer- 
tificate, under  seal  of  the  court  having 
jurisdiction  of  mining  cases  within  the 
Judicial  district  embracing  the  claim, 
that  no  suit  or  action  of  any  character 
whatever  involving  the  right  of  posses- 
sion to  any  portion  of  the  claim  ap- 
plied for  is  pending,  and  that  there 
has  been  no  litigation  before  said 
court  affecting  the  title  to  said  claim 
or  any  part  thereof  for  a  period  equal 
to  the  time  fixed  by  the  statute  of  lim- 
itations for  mining  claims  In  the  State 
as  aforesaid  other  than  that  which  has 
been  finally  decided  in  favor  of  the 
claimant. 

§  3862.3-3    Corroborative  proof  required. 

The  claimant  should  support  his 
narrative  of  facts  relative  to  his  pos- 
session, occupancy,  and  improvements 
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by  corroborative  testimony  of  any  dis- 
interested person  or  persons  of  credi- 
bility who  may  be  cognizant  of  the 
facts  in  the  case  and  are  capable  of 
testifying  understandlngly  in  the 
premises. 

§  3862.4    Publication  of  notice. 

§  3862.4-1    Newspaper  publication. 

Upon  the  receipt  of  applications  for 
mineral  patent  and  accompanying 
papers,  if  no  reason  appears  for  reject- 
ing the  application,  the  authorized  of- 
ficer will,  at  the  expense  of  the  claim- 
ant (who  must  furnish  the  agreement 
of  the  publisher  to  hold  applicant  for 
patent  alone  responsible  for  charges  of 
publication),  publish  a  notice  of  such 
application  for  the  period  of  60  days  in 
a  newspaper  published  nearest  to  the 
claim.  If  the  notice  Is  published  in  a 
dally  paper,  It  shall  be  published  In 
the  Wednesday  issue  for  nine  consecu- 
tive weeks;  if  weekly,  in  nine  consecu- 
tive Issues;  If  semlweekly  or  triweekly, 
in  the  issue  of  the  same  day  of  each 
week  for  nine  consecutive  weeks.  In  all 
cases  the  first  day  of  issues  shall  be 
excluded  In  estimating  the  period  of 
60  days. 

[35  FR  9756,  June  13,  1970,  as  amended  at 
41  FR  21642,  May  27,  1976] 

§  3862.4-2    Contents  of  published  notice. 

The  notices  published  as  required  by 
the  preceding  section  must  embrace 
all  the  data  given  In  the  notice  posted 
upon  the  claim.  In  addition  to  such 
data  the  published  notice  must  fur- 
ther indicate  the  locus  of  the  claim  by 
giving  the  connecting  line,  as  shown 
by  the  field  notes  and  plat,  between  a 
corner  of  the  claim  and  a  United 
States  mineral  monument  or  a  corner 
of  the  public  survey,  and  thence  the 
boundaries  of  the  claim  by  courses  and 
distances. 

§  3862.4-3    Authorized  officer  to  designate 
newspaper. 

The  authorized  officer  shall  have 
the  notice  of  application  for  patent 
published  In  a  paper  of  established 
character  and  general  circulation,  to 
be  by  him  designated  as  being  the 
newspaper  published  nearest  the  land. 
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§  3862.4-4    Charges  for  publication. 

(a)  The  charge  for  the  publication  of 
notice  of  application  for  patent  in  a 
mining  case  in  all  districts  shall  not 
exceed  the  legal  rates  allowed  by  the 
laws  of  the  several  States  for  the  pub- 
lication of  legal  notices  wherein  the 
notice  is  published. 

(b)  It  is  expected  that  these  notices 
shall  not  be  so  abbreviated  as  to  cur- 
tail the  description  essential  to  a  per- 
fect notice,   and  on   the  other  hand 
that  they  shall  not  be  of  unnecessary 
length    The  printed  matter  must  be 
set  solid  without  paragraphing  or  any 
display  in  the  heading  and  shall  be  in 
the  usual  body  type  used  in  legal  no- 
tices. If  other  type  is  used   no  allow- 
ance will  be  made  for  additional  space 
on  that  account.  The  number  of  solid 
lines  only  used  In  advertising  by  actual 
count  will   be   allowed.   All   abbrevia- 
tions and  copy  must  be  strictly  fol- 
lowed. The  following  is  a  sample  of  ad- 
vertisement set  up  in  accordance  with 
Government    requirements    and    con- 
tains all  the  essential  data  necessary 
for  publication: 


M   A.  No.  04421,  U.  S.  Land  Office,  Elko, 
Nevada,  October  5,  1921.  Notice  Is  hereby 
given  that  the  Jarbidge  Buhl  Mining  Com- 
pany by  W.  H.  Hudson,  attorney  in  fact,  of 
Jarbidge,  Nevada,  has  made  aPP^i™  for 
patent  to  the  Altitude.  Altitude  No.  1,  Alti- 
tude No.  3,  and  Altitude  Annex,  lode  mining 
claims.  Survey  No.  4470.  in  ^"™urveyed  T  _48 
N    R  58  E.,  M.  D.  B.  and  M..  In  the  Jarbidge 
mining  district.  Elko  County,  Nevada,  de- 
scribed as  follows:  Beginning  at  corner  No. 
1   Altitude  No.  3,  whence  the  quarter  corner 
of  the  south  boundary  of  sec.  34  T.  46  N.,  K. 
58  E    M.  D.  B.  and  M.,  bears  south  41  54 
west  7285.63  feet,  thence  north  20' 14'  west 
1500  feet  to  corner  No.  2  of  said  lode;  thence 
north  69-46'  east  569  feet  to  corner  No  3  of 
said  lode;  thence  south  20' 14'  east  417.5  feet 
to  corner  2.  Altitude  No.  1;  thence  north 
69-46'  east  1606.1  feet  to  corner  No   3,  Alti- 
tude lode;  thence  south  20"14'  east  1500  feet, 
to  corner  No.  4  of  said  lode;  thence  south 
69-46'  west  1606.1  feet,  to  corner  No.  1,  Alti- 
tude No.  1  lode;  thence  North  M  14. west 
417.5  feet  to  corner  No.  4.  Altitude  No   3, 
thence  south  69-46'  west  589  feet  to  point  of 
beginning.  There  are  no  adjoining  or  con- 
flicting claims.  The  location  notices  are  re- 
corded In  Book  17.  pages  373.and  374,  and  In 
Book  15,  pageB  62  and  53,  mining  locations, 
Elko    County.   Nevada.   John    E.    Robblns, 
Manager . 


43  CFR  Ch  II  (10-1-87  Edition) 

(c)  For  the  publication  of  citations 
in  contests  or  hearings,  Involving  the 
character  of  lands,  the  charges  may 
not  exceed  the  rates  provided  for  simi- 
lar notices  by  the  law  of  the  State. 

§  3862.4-5  Proof  by  applicant  of  publica- 
tion and  posting. 
After  the  60-day  period  of  newspa- 
per publication  has  expired,  the  claim- 
ant will  furnish  from  the  office  of 
publication  a  sworn  statement  tnat 
the  notice  was  published  for  the  statu- 
tory period,  giving  the  first  and  last 
day  of  such  publication,  and  his  own 
statement  showing  that  the  plat  and 
notice  aforesaid  remained  conspicu- 
ously posted  upon  the  claim  sought  to 
be  patented  during  said  60-day  publi- 
cation, giving  the  dates. 

§  3862.4-6    Payment  of  purchase  price  and 
statement  of  charges  and  fees. 
Upon  the  filing  of  the  statement  re- 
quired by  the  preceding  section,  the 
authorized  officer  will.  If  no  adverse 
claim  was  filed  In  his  office  during  the 
period  of  publication,  and  no  other  ob- 
jection appears,  permit  the  claimant 
to  pay  for  the  land  to  which  he  is  enti- 
tled at  the  rate  of  $5  for  each  acre  and 
$5  for  each  fractional  part  of  an  acre, 
except  as  otherwise  provided  by  law 
issuing  the  usual  receipt  therefor.  The 
claimant  will  also  make  a  statement  of 
all  charges  and  fees  paid  by  him  for 
publication  and  surveys,  together  with 
all  fees  and  money  paid  the  authorized 
officer   of   the   proper   office,    and   a 
patent  shall  be  issued  thereon  if  found 
regular. 


§  3862.5    Entry  and  transfers. 

§3862.5-1     Allowance    of   entry;    transfers 
subsequent   to   application    not   recog- 
nized. 
No  entry  will  be  allowed  until  the 
authorized  officer  has  satisfied  him- 
self    by    careful    examination,    that 
proper  proofs  have  been   filed  upon 
the  points  indicated  In  the  law  and  of- 
ficial regulations.  Transfers  made  sub- 
sequent to  the  filing  of  the  application 
for  patent  will  not  be  considered,  but 
entry  will  be  allowed  and  patent  issued 
In  all  cases  In  the  name  of  the  appli- 
cant for  patent,  the  title  conveyed  by 
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the  patent,  of  course,  in  each  Instance 
inuring  to  the  transferee  of  such  appli- 
cant where  a  transfer  has  been  made 
pending  the  application  for  patent. 

§  3862.6    Diligent  prosecution. 

§  3862.6-1  Failure  to  prosecute  application 
with  diligence. 

The  failure  of  an  applicant  for 
patent  to  a  mining  claim  to  prosecute 
his  application  to  completion,  by  filing 
the  necessary  proofs  and  making  pay- 
ment for  the  land,  within  a  reasonable 
time  after  the  expiration  of  the  period 
of  publication  of  notice  of  the  applica- 
tion, or  after  the  termination  of  ad- 
verse proceedings  In  the  courts,  consti- 
tutes a  waiver  by  the  applicant  of  all 
rights  obtained  by  the  earlier  proceed- 
ings upon  the  application. 

§3862.7  Application  processing  upon  con- 
test or  protest 

§3862.7-1  Resumption  of  patent  proceed- 
ings after  suspension  due  to  adverse 
claim  or  protest 

The  proceedings  necessary  to  the 
completion  of  an  application  for 
patent  to  a  mining  claim,  against 
which  an  adverse  claim  or  protest  has 
been  filed,  if  taken  by  the  applicant  at 
the  first  opportunity  afforded  there- 
for under  the  law  and  departmental 
practice,  will  be  as  effective  as  if  taken 
at  the  date  when,  but  for  the  adverse 
1  claim  or  protest,  the  proceedings  on 
the  application  could  have  been  com- 
pleted. 


§  3862.8    Patents  for  mining  claims. 


§  3862.8-1    Land  descriptions  in  patents. 

The  land  description  In  a  patent  for 
a  lode  mining  claim,  for  a  millsite,  or 
for  a  placer  claim  not  consisting  of 
legal  subdivisions,  shall  hereafter  con- 
sist of  the  names  and  survey  numbers 
of  the  claims  being  patented  and  those 
being  excluded,  or  of  the  names  of  the 
excluded  claims  if  they  are  unsur- 
veyed,  or  of  the  legal  subdivisions  of 
excluded  land  covered  by  homestead 
or  other  nonmlneral  entry.  The  land 
description  shall  refer  to  the  field 
notes  of  survey  and  the  plat  thereof 
for  a  more  particular  description  and 
the  patent  shall  expressly  make  them 
a  part  thereof.  Where  shown  by  the 
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mineral  entry  the  patent  shall  give  the 
actual  or  approximate  legal  subdivi- 
sion, section,  township  and  range,  the 
name  of  the  county  and  of  the  mining 
district,  If  any,  wherein  the  claims  are 
situated.  A  copy  of  the  plat  and  field 
notes  of  each  mineral  survey  patented 
will  be  furnished  to  the  patentee. 

Subpart  3863 — Placer  Mining  Claim 
Patent  Applications 

Souhce:  35  FR  9768,  June  13,  1970,  unless 
otherwise  noted. 

§  3863.1     Placer  mining  claim  patent  appli- 
cations; general. 

(a)  The  proceedings  to  obtain  pat- 
ents for  placer  claims,  including  all 
forms  of  mineral  deposits  excepting 
veins  of  quartz  or  other  rock  in  place, 
are  similar  to  the  proceedings  pre- 
scribed for  obtaining  patents  for  vein 
or  lode  claims;  but  where  a  placer 
claim  shall  be  upon  surveyed  lands, 
and  conforms  to  legal  subdivisions,  no 
further  survey  or  plat  will  be  required. 
Where  placer  claims  cannot  be  con- 
formed to  legal  subdivisions,  survey 
and  plat  shall  be  made  as  on  unsur- 
veyed  lands. 

(b)  The  price  of  placer  claims  is 
fixed  at  $2.50  per  acre  or  fractional 
part  of  an  acre. 

§  3863.1-1    Application  for  patent. 

§3863.1-2    Proof    of    improvements     for 
patent 

The  proof  of  improvements  must 
show  their  value  to  be  not  less  than 
$500  and  that  they  were  made  by  the 
applicant  for  patent  or  his  grantors. 
This  proof  should  consist  of  the  state- 
ment of  two  or  more  disinterested  wit- 
nesses. 

§3863.1-3    Data  to  be  filed  in  support  of 
application. 

(a)  In  placer  applications,  in  addition 
to  the  recitals  necessary  In  and  to  both 
vein  or  lode  and  placer  applications, 
the  placer  application  should  contain, 
In  detail,  such  data  as  will  support  the 
claim  that  the  land  applied  for  is 
placer  ground  containing  valuable 
mineral  deposits  not  in  vein  or  lode 
formation  and  that  title  Is  sought  not 
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to  control  water  courses  or  to  obtain 
valuable  timber  but  in  good  faith  be- 
cause of  the  mineral  therein.  This 
statement,  of  course,  must  depend 
upon  the  character  of  the  deposit  and 
the  natural  features  of  the  ground, 
but  the  following  details  should  be 
covered  as  fully  as  possible:  If  the 
claim  be  for  a  deposit  of  placer  gold, 
there  must  be  stated  the  yield  per  pan, 
or  cubic  yard,  as  shown  by  prospecting 
and  development  work,  distance  to 
bedrock,  formation  and  extent  of  the 
deposit,  and  all  other  facts  upon 
which  he  bases  his  allegation  that  the 
claim  is  valuable  for  its  deposits  of 
placer  gold.  If  it  be  a  building  stone  or 
other  deposit  than  gold  claimed  under 
the  placer  laws,  he  must  describe  fully 
the  kind,  nature,  and  extent  of  the  de- 
posit, stating  the  reasons  why  same  is 
by  him  regarded  as  a  valuable  mineral 
claim.  He  will  also  be  required  to  de- 
scribe fully  the  natural  features  of  the 
claim;  streams,  if  any,  must  be  fully 
described  as  to  their  course,  amount  of 
water  carried,  fall  within  the  claim; 
and  he  must  state  kind  and  amount  of 
timber  and  other  vegetation  thereon 
and  adaptability  to  mining  or  other 
uses. 

(b)  If  the  claim  be  all  placer  ground, 
that  fact  must  be  stated  In  the  appli- 
cation and  corroborated  by  accompa- 
nying proofs;  If  of  mixed  placers  and 
lodes,  it  should  be  so  set  out,  with  a 
description  of  all  known  lodes  situated 
within  the  boundaries  of  the  claim.  A 
specific  declaration,  such  as  is  required 
by  R.S.  2333  (30  U.S.C.  37)  must  be 
furnished  as  to  each  lode  Intended  to 
be  claimed.  All  other  known  lodes  are, 
by  the  silence  of  the  applicant,  ex- 
cluded by  law  from  all  claim  by  him, 
of  whatsoever  nature,  possessory  or 
otherwise. 

(c)  While  these  data  are  required  as 
a  part  of  the  mineral  surveyor's  report 
in  case  of  placers  taken  by  special 
survey,  it  is  proper  that  the  applica- 
tion for  patent  Incorporate  these  facts. 

(d)  Inasmuch  as  in  case  of  claims 
taken  by  legal  subdivisions,  no  report 
by  a  mineral  surveyor  Is  required,  the 
claimant,  In  his  application  In  addition 
to  the  data  above  required,  should  de- 
scribe In  detail  the  shafts,  cuts,  tun- 
nels, or  other  workings  claimed  as  im- 
provements, giving  their  dimensions, 
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value,  and  the  course  and  distance 
thereof  to  the  nearest  corner  of  the 
public  surveys. 

(e)  The  statement  as  to  the  descrip- 
tion and  value  of  the  Improvements 
must  be  corroborated  by  the  state- 
ments of  two  disinterested  witnesses. 
The  proof  showing  must  be  made  in 
duplicate.  See  51  L.D.  265  and  52  L.D. 
190. 

(f)  Applications  awaiting  entry, 
whether  published  or  not,  must  be 
made  to  conform  to  this  part,  with  re- 
spect to  proof  as  to  the  character  of 
the  land.  Entries  already  made  will  be 
suspended  for  such  additional  proofs 
as  may  be  deemed  necessary  in  each 
case. 

§  3863.1-4    Applications    for    placers    con- 
taining known  lodes. 

Applicants  for  patent  to  a  placer 
claim,  who  are  also  in  possession  of  a 
known  vein  or  lode  included  therein, 
must  state  in  their  application  that 
the  placer  Includes  such  vein  or  lode. 
The  published  and  posted  notices 
must  also  include  such  statement.  If 
veins  or  lodes  lying  within  placer  loca- 
tions are  owned  by  other  parties,  the 
fact  should  be  distinctly  stated  in  the 
application  for  patent  and  In  all  the 
notices.  But  in  all  cases  whether  the 
lode  Is  claimed  or  excluded,  It  must  be 
surveyed  and  marked  upon  the  plat, 
the  field  notes  and  plat  giving  the  area 
of  the  lode  claim  or  claims  and  the 
area  of  the  placer  separately.  An  ap- 
plication which  omits  to  claim  such 
known  vein  or  lode  must  be  construed 
as  a  conclusive  declaration  that  the 
applicant  has  no  right  of  possession  to 
the  vein  or  lode.  Where  there  is  no 
known  lode  or  vein,  the  fact  must 
appear  by  the  statement  of  two  or 
more  witnessess. 

Subpart  3864— Millcite  Patent* 

Source:  35  FR  9758,  June  13,  1970,  unless 
otherwise  noted. 

§  3864.1     Millsite  patents;  general. 

§  3864.1-1     Application  for  patent. 

(a)  Land  entered  as  a  millsite  must 
be  shown  to  be  nonmlneral.  MUlsltes 
are  simply  auxiliary  to  the  working  of 
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mineral  claims.  R.S.  2337  (30  USC 
42)  provides  for  the  patenting  of  mill- 
sites. 

(b)  To  avail  themselves  of  this  provi- 
sion of  law,  parties  holding  the  posses- 
sory right  to  a  vein  or  lode  claim,  and 
to  a  piece  of  nonmlneral  land  not  con- 
tiguous thereto  for  mining  or  milling 
purposes,  not  exceeding  the  quantity 
allowed  for  such  purpose  by  R.S.  2337, 
or  prior  laws,  under  which  the  land 
was  appropriated,  the  proprietors  of 
such    vein   or   lode    may   file    In   the 
proper  office  their  application  for  a 
patent,    which    application,    together 
with  the  plat  and  field  notes,  may  in- 
clude, embrace,  and  describe,  in  addi- 
tion to  the  vein  or  lode  claim,  such 
noncontiguous  millsite,  and  after  due 
proceedings  as  to  notice,  etc.,  a  patent 
will  be  issued  conveying  the  same  as 
one  claim.  The  owner  of  a  patented 
lode  may,  by  an  independent  applica- 
tion, secure  a  millsite,  if  good  faith  Is 
manifest  in  its  use  or  occupation  In 
connection  with  the  lode  and  no  ad- 
verse claim  exists. 

(c)  The  Act  of  March  18,  1960  (74 
Stat.  7;  43  U.S.C.  42(b)),  amends  R.S. 
2337  to  allow  the  holders  of  possessory 
right  In  a  placer  claim  to  hold  nonmln- 
eral land  for  mining,  milling,  process- 
ing beneficiatlon,  or  other  operations 
In  connection  with  the  placer  claim. 
Applications  for  patent  for  such  mill- 
sites  are  subject  to  the  same  require- 
ments as  to  survey  and  notice  as  one 
applicable  to  placer  mining  claims.  No 
one  millsite  may  exceed  five  acres  and 
payment  will  be  $2.50  per  acre  or  frac- 
tion thereof. 

§  3864.1-2    Millsites  applied  for  in  conjunc- 
tion with  a  lode  claim. 

Where  the  original  survey  includes  a 
lode  claim  and  also  a  millsite  the  lode 
claim  should  be  described  in  the  plat 
and  field  notes  as  "Sur.  No.  37,  A,"  and 
the  millsite  as  "Sur.  No.  37,  B,"  or 
whatever  may  be  its  appropriate  nu- 
merical designation;  the  course  and 
distance  from  a  corner  of  the  millsite 
to  a  corner  of  the  lode  claim  to  be  in- 
variably given  in  such  plat  and  field 
notes,  and  a  copy  of  the  plat  and 
notice  of  application  for  patent  must 
be  conspicuously  posted  upon  the  mill- 
site  as  well  as  upon  the  vein  or  lode 
claim  for  the  statutory  period  of  60 
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days.  In  making  the  entry  no  separate 
receipt  or  certificate  need  be  issued  for 
the  millsite,  but  the  whole  area  of 
both  lode  and  millsite  will  be  em- 
braced in  one  entry,  the  price  being  $5 
for  each  acre  and  fractional  part  of  an 
acre  embraced  by  such  lode  and  mill- 
site  claim. 

8  3864.1-3    Millsites  for  quartz  mills  or  re- 
duction works. 

In  case  the  owner  of  a  quartz  mill  or 
reduction  works  is  not  the  owner  or 
claimant  of  a  vein  or  lode  claim  the 
law  permits  him  to  make  application 
therefor  In  the  same  manner  pre- 
scribed for  mining  claims,  and  after 
due  notice  and  proceedings,  in  the  ab- 
sence of  a  valid  adverse  filing,  to  enter 
and  receive  a  patent  for  his  millsite  at 
the  price  named  In  the  preceding  sec- 
tion. 

§  3864.1-4  Proof  of  nonmlneral  character. 
In  every  case  there  must  be  satisfac- 
tory proof  that  the  land  claimed  as  a 
millsite  is  not  mineral  In  character, 
which  proof  may,  where  the  matter  is 
unquestioned,  consist  of  the  statement 
of  two  or  more  persons  capable,  from 
acquaintance  with  the  land  to  testify 
understanding^. 

PART  3870— ADVERSE  CLAIMS, 
PROTESTS  AND  CONFLICTS 

Subpart  3871— Advene  Claims 

Sec. 

3871.1  Piling  of  claim. 

3871.2  Statement  of  claim. 

3871.3  Action  by  authorized  officer. 

3871.4  Patent  proceedings  stayed  when  ad- 
verse claim  is  filed;  exception. 

3871.5  Termination  of  adverse  suit. 

3871.6  Certificate   required   when   no   suit 
commenced. 


Subpart  3872— Protests,  Contests  and  Conflicts 

applica- 


3872.1  Protest    against    mineral 
tions. 

3872.2  Procedure  in  contest  cases. 

3872.3  Presumption  as  to  land  returned  as 
mineral. 

3872.4  Procedure  to  dispute  record  charac- 
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Subpart  3871— Adverse  Claims 

Source:  35  FR  9759,  June  13,  1970,  unless 
otherwise  noted. 

§3871.1     Filing  of  claim. 

(a)  An  adverse  claim  must  be  filed 
with  the  authorized  officer  of  the 
proper  office  where  the  application  for 
patent  is  filed  or  with  the  manager  of 
the  district  in  which  the  land  is  situat- 
ed at  the  time  of  filing  the  adverse 
claim.  The  claim  may  be  filed  by  the 
adverse  claimant,  or  by  his  duly  au- 
thorized agent  or  attorney  in  fact  cog- 
nizant of  the  facts  stated. 

(b)  Where  an  agent  or  attorney  In 
fact  files  the  adverse  claim  he  must 
furnish  proof  that  he  Is  such  agent  or 
attorney.  .     . 

(c)  The  agent  or  attorney  In  fact 
must  sign  the  statement  of  the  adverse 
claim  within  the  land  district  where 
the  claim  Is  situated,  stating  that  it 
was  so  signed. 

(d)  A  fee  of  $10  is  payable  by  an  ad- 
verse claimant  at  the  time  of  filing  his 
adverse  claim.  This  charge  is  not  re- 
fundable. 


§  387 1 .2    Statement  of  claim. 

(a)  The  adverse  claim  must  fully  set 
forth  the  nature  and  extent  of  the  in- 
terference or  conflict;  whether  the  ad- 
verse party  claims  as  a  purchaser  for 
valuable  consideration  or  as  a  locator. 
If  the  former,  a  certified  copy  of  the 
original  location,  the  original  convey- 
ance, a  duly  certified  copy  thereof,  or 
an  abstract  of  title  from  the  office  of 
the   proper   recorder   should   be    fur- 
nished,  or   if   the   transaction  was   a 
merely  verbal  one  he  will  narrate  the 
circumstances  attending  the  purchase, 
the  date  thereof,  and  the  amount  paid, 
which  facts  should  be  supported  by 
the  statement   of   one   or   more   wit- 
nesses, if  any  were  present  at  the  time, 
and  If  he  claims  as  a  locator  he  must 
file  a  duly  certified  copy  of  the  loca- 
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tion  from  the  office  of  the  proper  re- 
corder. 

(b)  In  order  that  the  "boundaries 
and  "extent"  of  the  claim  may  be 
shown,  it  will  be  incumbent  upon  the 
adverse  claimant  to  file  a  plat  showing 
his  entire  claim,  its  relative  situation 
or  position  with  the  one  against  which 
he  claims,  and  the  extent  of  the  con- 
flict: Provided,  however,  That  if  the 
application  for  patent  describes  the 
claim  by  legal  subdivisions,  the  ad- 
verse claimant,  if  also  claiming  by 
legal  subdivisions,  may  describe  his  ad- 
verse claim  in  the  same  manner  with- 
out further  survey  or  plat.  If  the  claim 
is  not  described  by  legal  subdivisions  it 
will  generally  be  more  satisfactory  if 
the  plat  thereof  is  made  from  an 
actual  survey  by  a  mineral  surveyor 
and  its  correctness  officially  certified 
thereon  by  him. 

§  3871.3    Action  by  authorized  officer. 

(a)  Upon  the  adverse  claim  being 
filed  within  the  60-day  period  of  publi- 
cation, the  authorized  officer  will  im- 
mediately give  notice  In  writing  to  the 
parties  that  such  adverse  claim  has 
been  filed,  Informing  them  that  the 
party  who  filed  the  adverse  claim  will 
be  required  within  30  days  from  the 
date  of  such  filing  to  commence  pro- 
ceedings in  a  court  of  competent  Juris- 
diction to  determine  the  question  of 
right  of  possession,  and  to  prosecute 
the  same  with  reasonable  diligence  to 
final  Judgment,  and  that  should  such 
adverse  claimant  fall  to  do  so,  his  ad- 
verse claim  will  be  considered  waived 
and  the  application  for  patent  be  al- 
lowed to  proceed  upon  its  merits. 

(b)  The  Act  of  September  21,  1961 
(Pub.  L.  87-260;  75  Stat.  541),  amends 
the  Act  of  June  7,  1910  (36  Stat.  459; 
48  U.S.C.  386),  and  provides  that  ad- 
verse suits  against  mineral  entries  in 
Alaska  shall  be  instituted  within  the 
60-day  time  limit  set  forth  In  R.S.  2325 
and  2326,  (30  U.S.C.  29,  30).  The  act 
further  provides  that  where  a  mineral 
patent  application  was  filed  prior  to 
the  effective  date  of  the  act,  the  time 
in  which  to  file  adverse  suits  Is  gov- 
erned by  the  Act  of  June  7,  1910. 
Where  a  mineral  patent  application 
was  filed  prior  to  September  21,  1961. 
the   entry   will   not  be   allowed  until 
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after  the  expiration  of  eight  months 
following  the  publication  period. 

§3871.4     Patent  proceedings  stayed   when 
adverse  claim  is  filed;  exception. 

When  an  adverse  claim  is  filed  as 
aforesaid,  the  authorized  officer  will 
endorse  upon  the  same  the  precise 
date  of  filing  and  preserve  a  record  of 
the  date  of  notifications  issued  there- 
on; and  thereafter  all  proceedings  on 
the  application  for  patent  will  be 
stayed  with  the  exception  of  the  com- 
pletion of  the  publication  and  posting 
of  notices  and  plat  and  the  filing  of 
the  necessary  proof  thereof,  until  the 
controversy  shall  have  been  finally  ad- 
judicated in  court  or  the  adverse  claim 
waiver  or  withdrawn. 

§  3871.5    Termination  of  advene  suit. 

(a)  Where  an  adverse  claim  has  been 
filed    and    suit    thereon    commenced 
within  the  statutory  period  and  final 
Judgment   rendered   determining   the 
right  of  possession,  it  will  not  be  suffi- 
cient to  file  with  the  authorized  offi- 
cer a  certificate  of  the  clerk  of  the 
court  setting  forth  the  facts  as  to  such 
Judgment,    but   the   successful    party 
must,  before  he  Is  allowed  to  make 
entry,  file  a  certified  copy  of  the  Judg- 
ment roll,  together  with  the  other  evi- 
dence required  by  R.S.  2326  (30  U.S.C. 
30),  and  a  certificate  of  the  clerk  of 
the  court  under  the  seal  of  the  court 
showing,   in   accord  with  the   record 
facts  of  the  case,  that  the  Judgment 
mentioned  and  described  in  the  Judg- 
ment roll  aforesaid  is  a  final  Judg- 
ment; that  the  time  for  appeal  there- 
from has,  under  the  law,  expired,  and 
that  no  such  appeal  has  been  filed,  or 
that  the  defeated  party  has  waived  his 
right  to  appeal.  Other  evidence  show- 
ing such  waiver  or  an  abandonment  of 
the  litigation  may  be  filed. 

(b)  Where  such  suit  has  been  dis- 
missed, a  certificate  of  the  clerk  of  the 
court  to  that  effect  or  a  certified  copy 
of  the  order  of  dismissal  will  be  suffi- 
cient. 

(c)  After  an  adverse  claim  has  been 
filed  and  suit  commenced,  a  relin- 
quishment or  other  evidence  of  aban- 
donment of  the  adverse  claim  will  not 
be  accepted,  but  the  case  must  be  ter- 
minated and  proof  thereof  furnished 
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as    required    by    the    last    two    para- 
graphs. 

§  3871.6    Certificate  required  when  no  suit 
commenced. 

Where  an  adverse  claim  has  been 
filed  but  no  suit  commenced  against 
the  applicant  for  patent  within  the 
statutory  period,  a  certificate  to  that 
effect  by  the  clerk  of  the  State  court 
having  Jurisdiction  in  the  case,  and 
also  by  the  clerk  of  the  district  court 
of  the  United  States  for  the  district  In 
which  the  claim  is  situated,  will  be  re- 
quired. 

Subpart  3872— Protests,  Contests  and 
Conflicts 

Source:  35  FR  9760,  June  13.  1970,  unless 
otherwise  noted. 

§3872.1    Protest  against  mineral  applica- 
tions. 

(a)  At  any  time  prior  to  the  issuance 
of  patent,  protest  may  be  filed  against 
the  patenting  of  the  claim  as  applied 
for,  upon  any  ground  tending  to  show 
that    the    applicant    has    failed    to 
comply  with  the  law  in  any  matter  es- 
sential   to   a   valid   entry   under   the 
patent     proceedings.     Such     protest 
cannot,  however,  be  made  the  means 
of  preserving  a  surface  conflict  lost  by 
failure  to  adverse  or  lost  by  the  Judg- 
ment of  the  court  in  an  adverse  suit. 
One  holding  a  present  joint  interest  in 
a  mineral  location  included  in  an  ap- 
plication for  patent  who  is  excluded 
from  the  application,  so  that  his  Inter- 
est would  not  be  protected  by  the  issue 
of  patent  thereon,  may  protest  against 
the  issuance  of  a  patent  as  applied  for, 
setting    forth    in    such    protest    the 
nature  and  extent  of  his  interest  in 
such  location,  and  such  a  protestant 
will  be  deemed  a  party  in  interest  enti- 
tled to  appeal.  This  results  from  the 
holding  that  a  co-owner  excluded  from 
an   application   for   patent   does    not 
have  an  "adverse"  claim  within  the 
meaning  of  R.S.   2325  and   2326   (30 
U.S.C.  29,  30).  (See  Turner  v.  Sawyer, 
150  U.S.  678-586,  37  L.  ed.  1189-1191.) 
(b)  Such  protest  filed  by  any  party, 
other  than  a  Federal  agency,  must  be 
accompanied  by  a  $10  nonrefundable 
service  charge. 


§  3872.2 

8  3872.2    Procedure  in  contest  cases. 

Parts  1840  and  1850  of  this  chapter, 
in  cases  before  the  United  States,  the 
Bureau  of  Land  Management,  and  the 
Department  of  the  Interior  will,  so  far 
as  applicable,  govern  in  all  cases  and 
proceedings  arising  in  contests  and 
hearings  to  determine  the  character  of 
lands. 

§  3872.3  Presumption  as  to  land  returned 
as  mineral- 
Public  land  returned  upon  the 
survey  records  as  mineral  shall  be 
withheld  from  entry  as  agricultural 
land  until  the  presumption  arising 
from  such  a  return  shall  be  overcome. 

§  3872.4    Procedure  to  dispute  record  char- 
acter of  land. 

(a)  When  lands  returned  as  mineral 
are  sought  to  be  entered  as  agricultur- 
al under  laws  which  require  the  sub- 
mission of  final  proof  after  due  notice 
by  publication  and  posting,  the  filing 
of  the  proper  nonmineral  statement  in 
the  absence  of  allegations  that  the 
land  is  mineral  will  be  deemed  suffi- 
cient as  a  preliminary  requirement.  A 
satisfactory  showing  as  to  character  of 
land  must  be  made  when  final  proof  is 
submitted. 

(b)  In  case  of  application  to  enter, 
locate,  or  select  such  lands  as  agricul- 
tural, under  laws  in  which  the  submis- 
sion of  final  proof  after  due  publica- 
tion and  posting  is  not  required,  notice 
thereof  must  first  be  given  by  publica- 
tion for  60  days  and  posting  in  the 
local  office  during  the  same  period, 
and  affirmative  proof  as  to  the  charac- 
ter of  the  land  submitted.  In  the  ab- 
sence of  allegations  that  the  land  is 
mineral,  and  upon  compliance  with 
this  requirement,  the  entry  location, 
or  selection  will  be  allowed,  if  other- 
wise regular. 

(c)  Where  as  against  the  claimed 
right  to  enter  such  lands  as  agricultur- 
al it  is  alleged  that  the  same  are  min- 
eral, or  are  applied  for  as  mineral 
lands,  the  proceedings  In  this  class  of 
cases  will  be  In  the  nature  of  a  contest, 
and  the  practice  will  be  governed  by 
the  rules  In  force  In  contest-  cases. 
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9  3872.5    Testimony   at  hearings  to  deter- 
mine character  of  lands. 

(a)  At   hearings  to   determine   the 
character  of  lands  the  claimants  and 
witnesses  will  be  thoroughly  examined 
with  regard  to  the  character  of  the 
land;  whether  the  same  has  been  thor- 
oughly   prospected;    whether    or    not 
there  exists  within  the  tract  or  tracts 
claimed  any  lode  or  vein  of  quartz  or 
other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposit  which  has  ever  been 
claimed,  located,  recorded,  or  worked; 
whether  such  work  is  entirely  aban- 
doned,   or    whether    occasionally    re- 
sumed;   if   such    lode    does   exist,    by 
whom  claimed,   under  what  designa- 
tion, and  in  which  subdivision  of  the 
land  it  lies;  whether  any  placer  mine 
or  mines  exist  upon  the  land;  If  so, 
what  is  the  character  thereof,  whether 
of  the  shallow-surface  description,  or 
of    the    deep   cement,    blue   lead,    or 
gravel  deposits;  to  what  extent  mining 
is  carried  on  when  water  can  be  ob- 
tained, and  what  the  facilities  are  for 
obtaining  water  for  mining  purposes; 
upon  what  particular  10-acre  subdivi- 
sions mining  has  been  done,  and  at 
what  time  the  land  was  abandoned  for 
mining  purposes,  if  abandoned  at  all. 
In  every  case,  where  practicable,  an 
adequate  quantity  or  number  of  repre- 
sentative samples  of  the  alleged  miner- 
al-bearing matter  or  material  should 
be  offered  in  evidence,  with  proper 
identification,  to  be  considered  in  con- 
nection with  the  record,  with  which 
they  will  be   transmitted  upon  each 
appeal  that  may  be  taken.  Testimony 
may  be  submitted  as  to  the  geological 
formation  and  development  of  mineral 
on   adjoining   or   adjacent  lands   and 
their  relevancy. 

(b)  The  testimony  should  also  show 
the  agricultural  capacities  of  the  land, 
what  kind  of  crops  are  raised  thereon, 
the  value  thereof;  the  number  of  acres 
actually  cultivated  for  crops  of  cereals 
or  vegetables,  and  within  which  par- 
ticular 10-acre  subdivision  such  crops 
are  raised;  also  which  of  these  subdivi- 
sions embrace  the  improvements, 
giving  in  detail  the  extent  and  value  of 
the  improvements,  such  as  house, 
barn,  vineyard,  orchard,  fencing,  etc., 
and  mining  improvements. 
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(c)  The  testimony  should  be  as  full 
and  complete  as  possible;  and  in  addi- 
tion to  the  leading  points  indicated 
above,  where  an  attempt  is  made  to 
prove  the  mineral  character  of  lands 
which  have  been  entered  under  the  ag- 
ricultural laws,  It  should  show  at  what 
date,  if  at  all,  valuable  deposits  of  min- 
erals were  first  known  to  exist  on  the 
lands. 

Subpart  3873 — Segregation 

Source:  35  FR  9760,  June  13,  1970,  unless 
otherwise  noted. 

§  3873.1     Segregation  of  mineral  from  non- 
mineral  land. 

Where  a  survey  is  necessary  to  set 
apart  mineral  from  non-mineral  land 
the  appropriate  authorized  officer  will 
have  special  instructions  prepared  out- 
lining the  procedure  to  be  followed  in 
the  required  survey.  The  survey  will 
be  executed  at  the  expense  of  the 
United  States.  Where,  In  stock-raising 
homestead  entries,  it  has  been  satis- 
factorily established  that  there  are  ex- 
istent prior  unpatented  mining  claims, 
the  segregation  of  the  latter  is  not 
strictly  a  segregation  of  mineral  from 
non-mineral  land,  but  rather  the  pro- 
cedure adopted  to  define  the  bound- 
aries of  and  provide  a  legal  description 
for  that  part  of  the  homestead  entry 
which  is  not  within  the  segregated 
mining  claims. 

§3873.2    Effect   of  decision   that   land    is 
mineral. 

The  fact  that  a  certain  tract  of  land 
Is  decided  upon  testimony  to  the  min- 
eral in  character  Is  by  no  means  equiv- 
alent to  an  award  of  the  land  to  a 
miner.  In  order  to  secure  a  patent  for 
such  land,  he  must  proceed  as  in  other 
cases,  in  accordance  with  this  part. 
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§3873.3    Non-mineral  entry  of  residue  of 
subdivisions  invaded  by  mining  claims. 

(a)  The  authorized  officer  will 
accept  and  approve  any  application  (If 
otherwise  regular),  to  make  a  non-min- 
eral entry  of  the  residue  of  any  origi- 
nal lot  or  legal  subdivision  which  is  in- 
vaded by  mining  claims  If  the  tract 
has  already  been  lotted  to  exclude 
such  claims.  If  not  so  lotted,  and  If  the 
original  lot  or  legal  subdivision  is  in- 
vaded by  patented  mining  claims,  or 
by  mining  claims  covered  by  pending 
applications  for  patent  which  the  non- 
mineral  applicant  does  not  desire  to 
contest,  or  by  approved  mining  claims 
of  established  mineral  character,  the 
authorized  officer  will  accept  and  ap- 
prove the  application  (if  otherwise 
regular),  exclusive  of  the  conflict  with 
the  mining  claims. 

(b)  The  authorized  officer  will  allow 
no  non-mineral  application  for  any 
portion  of  an  original  lot  or  40-acre 
legal  subdivision,  where  the  tract  has 
not  been  lotted  to  show  the  reduced 
area  by  reason  of  approved  surveys  of 
mining  claims  for  which  applications 
for  patent  have  not  been  filed,  until 
the  non-mineral  applicant  submits  a 
satisfactory  showing  that  such  sur- 
veyed claims  are  in  fact  mineral  in 
character.  Applications  to  have  lands 
which  are  asserted  to  be  mineral,  or 
mining  locations,  segregated  by  survey 
with  a  view  to  the  non-mineral  appro- 
priation of  the  remainder,  will  be 
made  to  the  authorized  officer  of  the 
proper  office.  Such  applications  must 
be  supported  by  a  written  statement 
of  the  party  in  interest,  duly  corrobo- 
rated by  two  or  more  disinterested  per- 
sons, or  by  such  other  or  further  evi- 
dence as  may  be  required,  that  the 
land  sought  to  be  segregated  as  miner- 
al is  in  fact  mineral  in  character. 
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Subject:   Referral  of  Mineral  Patent  Abstract  Documents  to  Regional 
Solicitor's  Office  for  Review 

To  expedite  the  processing  of  mineral  patent  applications,  it  will  no  longer 
be  necessary  to  submit  evidence  of  title  or  of  possessory  right  for  all 
mineral  patent  applications  to  the  Solicitor  for  an  opinion  as  required  in 
BLM  Manual  Section  3862. 13C.   In  those  cases  where  the  mining  law 
adjudicator  has  reviewed  the  submitted  documents  and  is  satisfied  that  they 
are  acceptable,  they  need  not  be  submitted  for  a  title  opinion.  Only  in 
those  instances  where  the  mining  law  adjudicator  has  questions  as  to  the 
acceptability  of  the  title  documents  will  they  be  submitted  to  the 
Solicitor  for  a  title  opinion. 


John  EL  Latz 

NDeputV  Director,  Energy  and 
^ —    Mineral  Resources 


IN  REPLY  REFER  TO. 


United  States  Department  of  the  InteiB&CEIVED 


OFFICE  OF  HEARINGS  AND  APPEALS  jggj  j^  3  |      $  f:  U5 
INTERIOR  BOARD  OF  LAND  APPEALS 

4015    WILSON    BOULEVARD 
ARLINGTON,   \TRGIN7A      22203 


BLM-IDSO 


DENNIS  J.  KITTS 
IBLA  84-655  Decided  January  15,  1985 

Appeal  frcm  decision  of  Bureau  of  Land  Management,  Wycming  State  Office, 
rejecting  a  mineral  patent  application,  W-80912. 

Affirmed  as  modified. 

1.  Administrative  Procedure:  Generally — Mining  Claims: 
Patent — Regulations:  Generally 

Written  statements  concerning  public  lands,  e.g.,  proof 
of  improvements  of  mining  claims  and  proof  of  posting 
of  notices,  need  not  be  sworn  statements  unless  the 
Secretary  in  his  discretion  shall  so  require. 

2.  Mining  Claims:  Patent — Surveys  of  Public  Lands:  Gen- 
erally— Words  and  Phrases 

"Protraction  survey"  or  "protraction  diagram."  A- "pro- 
traction survey"  or  "protraction  diagram,"  which  con- 
sists of  lines  drawn  on  a  map  that  follow  the  public 
land  survey  system,  but  which  is  not  based  upon  a  field 
survey  with  monumentation,  is  not  an  official  survey 
and  therefore  the  requirement  that  a  placer  mineral 
patent  application  be  accompanied  by  a  mineral  survey 
of  the  unsurveyed  land  is  not  waived  when  the  unsurveyed 
land  is  covered  by  a  protraction  survey. 

3.  Mining  Claims:  Discovery:  Generally— Mining  Claims: 
Patent 

A  mineral  patent  applicant  bears  the  burden  of  showing 
that  he  has  made  a  valuable  mineral  discovery  and  there- 
fore the  patent  application  must  contain  sufficient 
economic  and  geologic  information,  such  as  the  descrip- 
tion of  the  discovery  points,  the  workings  and  the 
improvements  on  the  claim,  and  the  sampling  techniques, 
to  show  entitlement  and  to  justify  a  field  examination 
of  the  mining  claim  for  the  purpose  of  verifying  the 
information  provided. 

APPEARANCES:  Dennis  J.  Kitts,  pro  se. 
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1BIA  84-655 
OPINION  BY  ADMINISTRATIVE  JUDGE  STUEBING 

Dennis  J.  Kitts  has  appealed  the  April  4,  1984,  Waning  State 
Office,  Bureau  of  Land  Management  (BLM),  decision  rejecting  his  mineral 
patent  application  W-80912,  covering  placer  mining  claims  W-MC  221587  through 
W-MC  221592,  referred  to  as  the  #1-1  through  #1-6,  respectively.  As  amended, 
Kitts'  June  28,  1982,  application  covers  the  following  land: 

#1-1  E  1/2  NW  1/4  NW  1/4  sec.  5,  T. 

#1-2  W  1/2  NW  1/4  NW  1/4  sec.  5,  T. 

#1-3  E  1/2  NE  1/4  NE  1/4  sec.  6,  T. 

#1-4  W  1/2  NE  1/4  NE  1/4  sec.  6,  T. 

#1-5  E  1/2  NW  1/4  NE  1/4  sec.  6,  T. 

#1-6  W  1/2  NW  1/4  NE  1/4  sec.  6,  T. 

sixth  principal  meridian,  Lincoln  County,  Wyoming. 

BLM,  in  its  April  4,  1984,  decision,  rejected  the  mineral  patent 
application  without  prejudice,  partly  on  the  ground  that  the  applicant 
failed  to  submit  a  mineral  survey  of  the  unsurveyed  land  encompassed  by  his 
claims,  prior  to  filing  his  application,  citing  30  U.S.C.  §  35  (1982),  43  CFR 
3861.1-1,  and  43  CFR  3863.1(a).   In  addition,  BLM  rejected  the  application 
because  it  was  considered  technically  inadequate  in  terms  of  economic  and 
geologic  information.  BLM  said  the  information  "was  not  sufficient  in  detail 
to  allow  a  Mineral  Specialist  to  determine,  in  the  office,  whether  a  valuable 
mineral  deposit  had  been  found."  (Emphasis  in  original.)  The  areas' of 
information  noted  as  extremely  weak  or  nonexistent  were: 

1.  Description  of  (a)  general  or  economic  geology  and 
mineralization;  (b)  discovery  points  and  sampling  techniques; 
and  (c)  all  workings,  improvements,  etc.,  on  the  claims. 

2.  Economic  analysis  of  the  actual  mineralization 
present. 

Bureau  of  Land  Management  Manual,  Section  3863,  Appendix  1  (copy 
enclosed)  sets  out  a  possible  format- for  the  valuable  mineral 
discussion  portion  of  a  mineral  patent  application,  rather  than 
a  hypothetical  mining  operation  you  discussed,  wherein  flour  gold 
is  recovered  using  unproven  techniques.  1/ 

Finally,  BLM  noted  that  Kitt's  application  had  several  curable  deficiencies 
e.g.,  appellant's  failure  to  obtain  sworn  affidavits  for  proof  of  improvements 
and  posting  of  notices  on  the  claims. 

IT  BLM's  reference  to  "hypothetical  mining  operation  *  *  *  wherein  flour  gold 
Is  recovered  using  unproven  techniques,"  is  apparently  a  reference  to  appel- 
lant's unconventional  sluice  box  which  is  wider  and  longer  than  the  standard 
sluice  box,  which  may  contain  no  riffles,  and  which  has  a  unique  matting  that, 
according  to  Kitts,  recovers  "25-50%  of  ore  content,  versus  10-20%  using  con- 
ventional riffle  or  matting  material." 
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Appellant,  in  his  July  13,  1984  statement  of  reasons  for  appeal,  argues 
that, 

Placer  mining  claims  which  can  be  legally  described  by  legal 
subdivisions  of  the  U.S.  system  of  public  land  surveys  (which 
mine  are)  do  not  require  a  special  survey  and  plat.  Since 
there  are  Forest  Service  and  range  &  township  maps  which  show 
this  land  laid  out  by  standard  rectangular  survey,  the  land 
can  be  legally  described  in  such  manner,  whether  or  not  it 
has  been  physically  surveyed.  These  claims  have  been  located 
using  the  standard  20  acre  subdivisions  of  ederal  survey  and 
therefore  legal  title  can  [be]  passed  without  the  necessity  of 
any  further  special  survey.   [Emphasis  in  original.] 

(Statement  of  Reasons  at  2). 

In  addition,  Kitts  challenges  BLM's  conclusion  that  the  economic  and 
geologic  information  in  the  application  is  inadequate.  He  asserts  that 
his  application  conforms  to  the  suggested  outline  in  43  CFR  3863.1-3  (State- 
ment of  Reasons  at  3).  He  also  states  that  requiring  a  complete  description 
of  the  general  geology  of  the  area  is  relevant  only  to  lode  claims,  and  not 
to  placer  claims  since  placer  deposits  have  " [l]ittle  or  nothing  to  do  with 
the  surrounding  geology." 

.Finally,  Kitts  contends  that  under  the  regulations,  proof  of  posting  of 
notices  and  proof  of  improvements  need  not  be  sworn  statements  (Statement  of 
Reasons  at  2). 

[1]  We  affirm  BLM  on  all  points  except  its  determination  that  proof 
of  improvements  and  proof  of  posting  of  notices  on  the  claims  must  be  sworn 
affidavits,  written  statements  in  public  land  matters  under  the  jurisdic- 
tion of  the  Department  of  the  Interior  need  not  be  made  under  oath  unless 
the  Secretary  in  his  discretion  shall  so  require.  43  U.S.C.  §  1211  (1982); 
43  CFR  1821.3-1.  The  applicable  regulations,  43  CFR  3861.7-2  and  3863.1-2, 
do  not  require  sworn  statements.  First,  43  CFR  3861.7-2,  provides: 

After  posting  the  said  plat  and  notice  upon  the  premises 
the  claimant  will  file  with  the  proper  manager  two  copies  of 
such  plat  and  the  field  notes  of  survey  of  the  claim,  accompa- 
nied by  two  copies  of  the  statement  of  at  least  two  credible 
witnesses  that  such  plat  and  notice  are  posted  conspicuously 
upon  the  claim,  giving  the  date  and  place  of  such  posting,  and 
two  copies  of  the  notice  so  posted  to  be  attached  to  and  form 
a  part  of  said  statement.   [Emphasis  added.] 

Second,  43  CFR  3863.1-2,  regulating  proof  of  improvements  -for  patent  of  min- 
ing claims,  merely  requires,  "the  statement  of  two  or  more  disinterested 
witnesses."  (Emphasis  added.)  There  is  no  requirement  that  the  statement  be 
sworn.  2/ 


2/  By  contrast,  43  CFR  3862.4-5,  requires  a  "sworn  statement"  with  regard  to 
an  applicant's  proof  of  publication  and  posting. 
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[2]  Appellant  refers  to  the  "forest  service  and  range  and  township 
maps"  which  show  his  land  laid  out  by  standard  rectangular  survey.  Because 
his  claims  can  be  "legally  described,"  he  concludes,  a  physical  survey  of 
the  land  is  unnecessary. 

To  the  contrary,  BLM  properly  held  that  a  placer  mining  claim  patent 
application  must  be  accompanied  by  a  plat  and  survey  when  the  land  embraced 
by  the  mining  claims  is  unsurveyed.  The  relevant  statute  and  regulation 
expressly  require  such  a  survey.  The  mining  law  provides  that  "where  placer 
claims  are  upon  surveyed  lands,  and  conform  to  legal  subdivisions,  no  further 
survey  or  plat  shall  be  required,  *  *  *  but  where  placer  claims  cannot  be 
conformed  to  legal  subdivisions,  survey  and  plat  shall  be  made  as  on  unsur- 
veyed lands  *  *  *."  30  U.S.C.  §  35  (1982)  (emphasis  added).  With  regard  to 
mineral  patent  applications,  the  regulation  governing  applications  for  sur- 
veys, 43  CFR  3861.1-1,  provides: 

The  claimant  is  required,  in  the  first  place,  to  have  a 
correct  survey  of  his  claim  made  under  authority  of  the  proper 
cadastral  engineer,  such  survey  to  show  with  accuracy  the  exte- 
rior surface  boundaries  of  the  claim,  which  boundaries  are 
required  to  be  distinctly  marked  by  monuments  on  the  ground.- 
He  is  required  to  have  a  correct  survey  where  patent  is  applied 
for  and  where  the  mining  claim  *  *  *  covers  lands  not  surveyed  in 
accordance  with  the  U.S.  system  of  rectangular  surveys,  or  where 
the  mining  claim  fails  to  conform  with  the  legal  subdivisions  of 
the  federal  surveys.   [Emphasis  added.] 

Therefore,  under  statute  and  regulation,  viiere  the  land  embraced  by  the  claim, 
is  unsurveyed,  the  claimant  must  submit  a  mineral  survey  with  his  mineral 
patent  application. 

Furthermore,  the  "maps"  to  which  Kitts  refers  do  not  represent  official 
surveys  of  the  public  lands,  but  rather,  are  "protraction  diagrams,"  or  "pro- 
traction surveys"  which  are  "prepared  for  the  purpose  of  describing  unsurveyed 
land  areas"  (Glossary  of  BLM  Surveying  and  Mapping  Terms,  U.S.  Department  of 
the  interior,  BLM  (1978),  at  43).   (Emphasis  added.)  "Protracted  surveys- 
have  been  described  as  a  system 

to  augment  the  public  land  survey  system.  Protracted  surveys 
consist  of  lines  drawn  on  maps  that  follow  the  public  land  survey 
system  but  are  not  based  on  a  field  survey  with  monumentation. 
The  purpose  of  the  protracted  surveys  is  to  provide  a  means  for 
recording  actions  concerning  the  public  lands  and  also  provide 
a  basis  for  land  management.  Although  eventually  lands  under 
protracted  surveys  will  be  given  an  official  survey,  the  Federal 
Government,  in  the  meantime,  will  be  able  to  issue  mineral  leases 
for  the  vast  unsurveyed  areas  in  such  states  as  Alaska.   [Emphasis 
added.] 

T.  Maley,  Handbook  of  Mineral  Law  (1977). 

Unlike  a  protraction  survey,  "A[n  official]  survey  of  the  public  lands 
creates,  and  does  not  merely  identify,  the  boundaries  of  sections  of  land, 
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and  public  land  cannot  be  described  or  conveyed  as  sections  or  subdivisions 
of  sections  unless  the  land  has  been  officially  surveyed."  United  States  v. 
Heyser ,  75  I.D.  14,  17  (1968)  (emphasis  added).  We  have  held  that, 

Subdivision  of  acquired  lands  of  the  United  States  by  the 
Forest  Service  or  by  other  agency,  either  Federal  or  State,  and 
designation  of  such  subdivisions  by  identities  similar  to  those 
which  might  be  attached  to  the  lands  if  the  rectangular  system 
of  public  land  surveys  had  been  extended  over  them,  does  not 
make  the  lands  "surveyed"  within  the  context  of  the  oil  and  gas 
regulations.  The  surveying  of  the  public  lands  is  an  adminis- 
trative' act  confided  to  the  Director,  Bureau  of  Land  Management, 
under  the  direction  of  the  Secretary  of  the  Interior.  43  U.S.C. 
§  2  (1970).  It  follows  then  that  only  those  plats  of  survey 
approved  by  the  Director,  Bureau  of  Land  Management,  are  enti- 
tled to  be  included  within  the  rectangular  system  of  public 
land  surveys.   [Emphasis  added.] 

Arthur  E.  Meinhart,  6  IBLA  39,  41,  42  (1972). 

This  rule  applies  to  the  instant  case.  A  protraction  survey  is  not, 
and  is  not  intended  to  be,  a  substitute  for  an  official  survey  of  the  public 
lands.  Therefore,  such  protraction  surveys  do  not  obviate  the  mineral  patent 
application  requirement  that  unsurveyed  lands  be  officially  surveyed. 

[3]  BLM  states  that  Kitts'  mineral  patent  application  has  inadequate 
geologic  and  economic  information.  This  information  goes  to  proving  that  the 
claimant  has  discovered  valuable  mineral  deposits.  We  agree  with  BLM.  While 
Kitts'  application  satisfies  several  requirements  of  the  regulation  governing 
mining  claim  patent  applications,  43  CFR  3863.1-3,  his  application  is  never- 
theless deficient  in  certain  other  requirements.  The  regulation  states  "the 
placer  application  should  contain  in  detail,  such  data  as  will  support  the 
claim  that  the  land  applied  for  is  placer  ground  containing  valuable  mineral 
deposits  not  in  vein  or  lode  formation  *  *  *."  43  CFR  3863.1-3.  (Emphasis 
added . )  Because  Kitts  is  applying  for  a  patent  to  these  lands ,  he  bears  the 
burden  of  showing  in  his  application  that  he  has  made  valuable  mineral  dis- 
coveries. Bra tta in  Contractors,  Inc.,  37  IBLA  233  (1978).  Kitts  has  not  met 
that  burden. 

Specifically,  appellant  has  provided  no  meaningful  description  of  the 
geology  on  the  claims  or  in  the  general  area;  no  substantiated  description  of 
the  quantity  and  quality  of  the  ore  alleged  discovered;  no  description  of  the 
discovery  points;  no  description  of  the  samples  taken  in  terms  of  their  loca- 
tion, size,  the  sampling  technique  employed,  or  the  means  of  their  evaluation; 
no  description  of  the  workings  presently  existing  on  the  respective  claims, 
if  any;  and  no  description  of  the  $500  in  improvements  which  allegedly  have 
been  installed  or  constructed  for  the  benefit  of  each  of  the  claims. 

Moreover,  appellant's  economic  analysis  is  wanting  in  a  number  of  par- 
ticulars. Among  these  are  his  failure  to  ascribe  any  cost  to  labor,  his  use 
of  S500  per  troy  ounce  as  the  average  price  for  gold  when  gold  has  not  aver- 
aged that  much  over  a  sustained  period  for  several  years  (as  this  is  written 
it  is  $296  p/tr/oz.).  His  production  estimates  are  based  upon  a  nontypical 
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sluice  box  containing  a  special  matting  of  his  own  design,  which  he  says  will 
increase  his  recovery  by  up  to  two  and  a  half  times  over  conventional  riffle 
or  matting  material  (see  n.  I/).     He  has  failed  to  submit  any  evidence  which 
would  substantiate  his  claim  that  he  can,  in  fact,  recover  gold  in  the  manner 
or  to  the  extent  described. 

An  applicant  has  an  obligation  to  support  his  application  for  mineral 
patent  with  sufficient  descriptive  information  and  data  to  permit  the  BLM 
mineral  examiner,  on  review  in  his  office,  to  conclude  that  each  claim  was 
valid  and  that  all  prerequisites  for  patent  had  been  met,  subject  only  to 
confirmation  upon  field  examination.  In  short,  the  patent  applicant  must 
make  a  prima  facie  showing  that  he  is  entitled  to  the  patent  he  seeks.  This 
is  a  reasonable  requirement  because,  otherwise,  BLM  would  be  obliged  to  waste 
the  valuable  time  of  its  mineral  examiners  to  conduct  costly  field  examina- 
tions based  upon  information  which  did  not  even  show  the  patent  application 
to  be  meritorious  on  its  face. 


We  note  that  some  of  the  omitted  data  will  be  included  in  the  mineral 
surveyor's  report  when,  and  if,  the  survey  is  accomplished,  and  may  be  incor- 
porated thereby  in  the  mineral  patent  application  as  re-submitted.  43  CFR 
3863.1-3(c). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Board  of  Land 
Appeals  by  the  Secretary  of  the  Interior,  43  CFR  4.1,  the  decision  appealed 
frcm  is  affirmed  as  modified  hereby. 


Edward  W.  Stuebing 
Administrative  Judge 


We  concur: 


Philip 
Chief  Administrative  Judge 


.wy  Mullen 
Administrat  iveVjudge 
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Russell  C.  Lynch 
Administrative  Judge 
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APEX  &  EXTRALATERAL  RIGHTS  ISSUES  RAISED  BY  THE 
STILLWATER  MINERAL  PATENT* 

M-36955  April  18,  19b 

Mining  Claims:  Extralateral  Rights-Mining  Claims:  Lode  Claims 

The  primary  consequence  of  a  lode  mining  claimant's  failure  to  locate  his  mining  claim 
boundaries  according  to  the  actual  course  of  the  lode  or  vein,  whether  by  lack  of  care  or 
lack  of  data,  is  that  the  mining  claimant  may  be  limited  in  his  extralateral  rights  to  th< 
down-dip  extension  of  the  vein. 

Mining  Claims:  Determination  of  Validity-Mining  Claims:  Lode 
Claims-Mining  Claims:  Patent 

The  actual  course  of  a  vein  may  materially  deviate  from  the  center  line  of  a  lode  minini 
claim  without  adversely  affecting  the  validity  of  the  mining  claim.  The  originally  stakei 
mining  claim  boundaries  need  not  be  adjusted  to  comport  with  the  actual  course  of  the 
vein,  so  long  as  the  mining  claim  has  been  located  in  good  faith  for  mining  purposes.  N< 
portion  of  a  lode  mining  claim  shall  be  considered  excessive  where  the  statutory 
dimensions,  1500  feet  by  600  feet,  are  not  exceeded.  30  U.S.C.  §  23. 

Mining  Claims:  Determination  of  Validity-Mining  Claims: 
Extralateral  Rights-Mining  Claims:  Lode  Claims-Mining  Claims: 
Patent 

The  Department  of  the  Interior  has  traditionally  held  that  it  generally  has  no  duty  or 
reason  to  require  proof  that  an  asserted  mineral  discovery  was  upon  a  vein  that  had  its 
apex  within  the  boundaries  of  a  lode  mining  claim  as  an  essential  element  in 
establishing  the  validity  of  the  discovery.  This  rule  will  always  be  applicable  when  the 
same  mining  claimant  holds  both  the  mining  claims  covering  the  presumed  apex  and  th 
mining  claims  located  over  the  apparent  down-dip  of  the  lode. 

Mining  Claims:  Determination  of  Validity-Mining  Claims: 
Extralateral  Rights-Mining  Claims:  Lode  Claims-Mining  Claims: 
Patent 

An  allegation  that  the  discovery  upon  which  a  lode  mining  claimant  relies  is  upon  a  vei 
that  has  its  apex  outside  the  mining  claim  for  which  patent  is  sought  may  only  be  raisei 
by  a  rival  mining  claimant  asserting  extralateral  rights.  The  burden  of  proof  in  cases 
where  inquiry  is  pertinent  will  be  upon  the  party  questioning  the  applicant's  right  to 
patent.  In  any  event,  the  Department  may,  in  its  discretion,  decline  to  adjudicate  the 
issue. 

Mining  Claims:  Determination  of  Validity-Mining  Claims: 
Extralateral  Rights-Mining  Claims:  Lode  Claims-Mining  Claims: 
Patent 

The  existence  of  an  apex  within  a  given  lode  mining  claim  is  not  essential  to  the  validit; 
of  the  lode  mining  claim,  but  only  to  the  mining  claimant's  ability  to  assert  an 
extralateral  right  derived  from  that  mining  claim. 

Mining  Claims:  Generally 

The  primary  purpose  of  the  Mining  Law  of  1872,  30  U.S.C.  §  22  et  seq.,  is  the  disposal  of 
mines  and  minerals,  and  in  the  interpretation  of  the  statute  this  primary  purpose  must 
be  recognized  and  given  effect. 


'  Not  in  chronological  order. 
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Mining  Claims:  Determination  of  Validity—Mining  Claims: 
Extralateral  Rights-Mining  Claims:  Lode  Claims— Mining  Claims: 
Patent 

A  lode  mining  claimant  is  not  limited  to  appropriate  a  discovered  mineral  vein  only  by 
locating  mining  claims  along  the  apparent  apex.  If  there  is  a  true  apex  with  an 
identifiable  descending  vein,  the  mining  claimant  may  at  his  option  rely  solely  on 
mining  claims  on  the  apex  and  the  corresponding  extralateral  right  to  appropriate  the 
vein.  Alternatively,  the  locator  may  locate  mining  claims  upon  the  dip  of  the  vein,  as 
well  as  upon  the  apex,  so  long  as  each  mining  claim  is  supported  by  an  exposure  of  the 
valuable  mineral  deposit  discovered. 

U.S.  v.  Alaska  Empire  Gold  Mining  Co.,  11  I.D.  273  (1964),  and  dicta  in 
U.S.  v.  Curlee,  A-22301  (Dec.  22,  1939),  overruled. 

OPINION  BY  SOLICITOR  TARR 

OFFICE  OF  THE  SOLICITOR 

Memorandum 
To:  Secretary 

From:  Solicitor 

Subject:    Apex  &  Extralateral  Rights  Issues  Raised  by  the 
Stillwater  Mineral  Patent 

Introduction 

Government  mineral  examiners  have  raised  several  questions 
concerning  the  validity  of  lode  mining  claims  embraced  in  mineral 
patent  application,  M-55857,  which  Manville  Products  Corp,  filed  on 
July  14,  1982,  with  the  Bureau  of  Land  Management  (BLM)  Montana 
State  Office.  The  mining  claims  are  located  on  National  Forest  lands, 
open  to  mineral  entry,  in  Sweetwater  County,  Montana.  The  claims,  on 
which  a  discovery  of  platinum-group  metals  is  asserted,  are  located 
along  part  of  an  ore-bearing  horizon  which  is  part  of  the  layered 
igneous  mineral  complex  known  as  the  Stillwater  Complex.  The 
mineral  deposit,  which  these  claims  partially  encompass,  is  the  largest 
known  domestic  deposit  of  platinum-group  metals.  Platinum-group 
metals  are  critical  to  United  States  industry,  which  consumes  one-third 
of  world  mine  production.  Bureau  of  Mines,  Mineral  Facts  and 
Problems  608  (1985).  More  than  90  percent  of  world  production  comes 
from  the  Republic  of  South  Africa  and  the  USSR.  Current  domestic 
mine  production  is  negligible,  although  the  United  States  has  sizable 
undeveloped  platinum-group  metal  resources.  Id. 

Manville's  mining  claims  are  located  along  the  apparent  general  trend 
of  the  outcroppings  of  the  dipping  lode. '  Manville  has  also  located 


'  The  term  "lode"  is  used  synonymously  with  the  term  "vein."  A  lode  or  vein  is  a  "zone  or  bell  of  mineralized  rock 
lying  within  boundaries  clearly  separating  it  from  neighboring  rock."  Bureau  of  Mines,  A  Dictionary  of  Mining, 
Mineral,  and  Related  Terms  1 1  Hi)  ( 19(58),  The  term  "(v]ein  or  lode  does  not  mean  merely  a  typical  fissure  or  contact 
vein,  but  any  fairly  well-defined  zone  or  belt  of  mineral  bearing  rock  in  place."  /(/.  See  Iron  Silver  Mining  Co.  v. 
Cheesenian,  lll>  U.S.  529,  5H4  Clfl85t.  A  lode  will  normally  have  a  dip  or  inclination. 
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mining  claims  over  the  apparent  down-dip  extension  of  the  lode. 
Manville  asserts  that  drilling  on  the  "down-dip"  mining  claims  has 
exposed  mineralization  of  rock  in  place  within  the  limits  of  each  claim. 
The  drilling  results  suggest,  but  do  not  confirm,  that  the  mineral 
deposits  on  the  "down-dip"  claims  are  in  fact  an  extension  of  the 
outcropping  lode. 

Forest  Service  mineral  examiners  acting  pursuant  to  the  Memorandum 
of  Understanding2  with  the  BLM  have  conducted  a  preliminary 
mineral  examination  of  these  mining  claims.  The  Forest  Service  has 
tentatively  advised  Manville  that  the  lode  mining  claims  may  be 
improperly  located  because  the  course  of  the  lode,  where  exposed, 
deviates  to  varying  degrees  from  the  center  lines  of  the  claims. 
Additionally,  Forest  Service  officials  have  tentatively  advised  Manville 
that  only  those  claims  which  are  located  on  the  outcropping  apex  of 
the  lode  can  be  valid  and  that  any  mining  claims  located  over  the 
apparent  down-dip  extension  of  the  lode  are  invalid.  The  Forest  Service 
apparently  asserts  that  "extralateral  rights"3  attached  to  the  apex 
claim  appropriate  the  down-dip  extension  of  the  lode  so  there  is  no 
discovery  on  the  down-dip  claims  which  can  serve  to  validate  them. 

BLM  has  requested  us  to  address  the  questions  raised  by  the  Forest 
Service  to  enable  the  BLM  to  take  action  on  the  mineral  patent 
applications.  The  questions  are: 

1)  Are  lode  mining  claimants  required  to  located  their  claims  so  that  the  center  line  of 
the  long  axis  of  a  claim  will  exactly  follow  the  actual  course  of  the  lode,  or  will  a  good 
faith  attempt  to  locate  a  claim  or  group  of  claims  along  the  general  course  of  the  lode 
constitute  compliance  with  the  law? 

2)  Must  the  lode  claimant,  to  establish  that  each  claim  in  a  group  is  valid,  show  that  the 
lode  discovered  has  its  top  or  apex  within  that  claim  and  is  not  a  down-dip  extension  of  a 
lode  having  its  top  or  apex  on  another  claim? 

In  summary  form  our  answers  are  as  follows.  First,  the  relationship 
between  the  actual  course  of  the  lode  and  the  position  of  the  mining 
claim's  lateral  boundaries  and  center  line  does  not  affect  the  validity  of 
the  claim.  Original  claim  boundaries  need  not  be  adjusted,  even  where 
the  lode  materially  deviates  from  the  center  line,  so  long  as  the  claim 
has  been  located  in  good  faith  for  mining  purposes.  Second,  as  a 
general  matter,  a  lode  claimant  need  not  show  that  his  mining  claim  is 
situated  on  the  top  or  apex  of  the  lode  disclosed,  rather  than  on  a 
down-dip  extension  of  the  lode,  to  establish  the  validity  of  his  mineral 
discovery,  and  this  is  always  true  where  the  same  mining  claimant 


2  The  Interior  Department  has  the  statutory  responsibility  to  administer  the  Mining  Law  of  1872,  30  U.S.C.  §  22  el 
seq.,  on  National  Forest  lands.  H.  H.  Yard,  38  L.D.  59  (1909).  Pursuant  to  the  longstanding  Memorandum  of 
Understanding  between  BLM  and  the  Forest  Service,  the  Forest  Service  conducts  mineral  examinations  on  National 
Forest  lands,  and  recommends  any  contest  charges  to  BLM.  The  Forest  Service  prosecutes  the  contest  BLM  initiates 
before  the  Interior  Department,  which  adjudicates  adversary  matters  between  claimants  and  the  Forest  Service.  See 
U.S.  o.  Baudot,  74  I.D.  245  (19(!7);  Estate  of  Arthur  C.  W.  Bowen,  18  IBLA  379  (1972). 

3  The  extralateral  right  allows  the  claimant  to  mine  the  lode  in  its  downward  course  as  the  lode  departs  from  the 
down-dip  sideline  of  the  claim.  See  30  U.S.C.  §  2(1. 
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holds  both  the  claims  covering  the  presumed  apex  and  the  claims 
located  over  the  apparent  down-dip  of  the  lode. 

Discussion 

1.  The  actual  course  of  a  lode  may  materially  deviate  from  the  center 
line  of  a  lode  mining  claim  without  affecting  the  validity  of  the  mining 
claim. 

Section  2  of  the  Mining  Law  of  1872  provides  that  the  length  of  a  lode 
mining  claim  shall  not  exceed  1500  feet  along  the  vein  or  lode  and  that 
the  claim  shall  not  extend  more  than  300  feet  on  each  side  of  the 
middle  of  the  vein.  30  U.S.C.  §  23.  The  Supreme  Court  observed  in 
Iron  Silver  Mountain  Co.  v.  Elgin  Mining  Co.,  118  U.S.  196,  205  (1886) 
(hereafter  Iron  Silver  Mining)  that  the  "framers  of  the  statute  of  1872 
evidently  proceeded  upon  the  theory  that  a  claim  on  a  lode,  following 
its  outcroppings  on  the  surface  for  the  distance  allowed,  with  a  definite 
extension  on  each  side  of  the  middle  of  the  vein,  would  generally  take 
the  form  of  a  parallelogram."  Lindley  referred  to  this  as  the  ideal 
location  but  noted  this  "ideal  is  rarely  encountered  in  the  practical 
mining  world."  2  Lindley  on  Mines,  §  360,  p.  823  (3d  Ed.  1914).  The 
surface  boundaries  of  the  location  are  critically  important  to  the  lode 
mining  claimant  because  the  end  lines  of  the  claim  fix  and  limit  the 
claimant's  extralateral  rights.  Thus,  it  is  usually  to  the  claimant's 
benefit  to  stake  the  boundaries  of  his  claim  in  strict  conformance  with 
the  statute. 

In  the  Iron  Silver  Mining  case,  Justice  Field  stated  for  the  Court  that 
even: 

with  all  the  care  possible,  the  end  lines  marked  on  the  surface  will  often  vary  greatly 
from  a  right-angle  to  the  true  course  of  the  vein.  But  whatever  inconvenience  or 
hardship  may  thus  happen,  it  is  better  that  the  boundary  planes  should  be  definitely 
determined  by  the  lines  of  the  surface  location,  than  that  they  should  be  subject  to 
perpetual  readjustment  according  to  subterranean  developments  made  by  mine 
workings.  Such  readjustment  at  every  discovery  of  a  change  in  the  course  of  the  vein 
would  create  great  uncertainty  in  titles  to  mining  claims. 

118  U.S.  at  207. 

The  Court  explained  that  when  the  locator  "will  not  or  cannot  make 
the  explorations  necessary  to  ascertain  the  true  course  of  the  vein,  and 
draws  his  end  lines  ignorantly,  he  must  bear  the  consequences.  He  can 
only  assert  a  lateral  right  to  so  much  of  the  vein  as  lies  between 
vertical  planes  drawn  through  those  [end]  lines."  Id.  The  primary 
consequence  of  a  locator's  failure  to  locate  his  claim  boundaries 
according  to  the  actual  course  of  the  lode,  whether  by  lack  of  care  or 
lack  of  data,  is  that  the  claimant  may  be  limited  in  his  extralateral 
rights  to  the  down-dip  extension  of  the  vein. 

This  conclusion  is  supported  by  taking  a  closer  look  at  the  facts  in  the 
Iron  Silver  Mining  case.  This  case  involved  the  question  whether  the 
defendants,  owners  of  the  patented  Stone  claim,  could  assert 
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extralateral  rights  under  the  peculiar,  14-sided,  horseshoe-shaped 
claim.  The  claim's  unusual  horseshoe  shape  roughly  corresponded  with 
the  course  of  the  vein  contained  within  it  as  shown  by  the  plat 
introduced  in  evidence  and  reproduced  in  the  Supreme  Court's 
statement  of  the  facts.  118  U.S.  at  203.  However,  for  approximately 
300  feet  from  the  north  end  line,  the  actual  course  of  the  vein 
materially  deviated  from  the  center  line  of  the  claim  to  such  an  extent 
that  the  vein  crossed  the  north  end  line  just  inside  of  the  side  line,  far 
from  the  center  line.  Although  the  Department's  jurisdiction  and  legal 
authority  to  issue  a  patent  in  such  a  form  were  no  directly  in  issue,  the 
Court  did  state  that  it  was  a  "fact  of  importance,  that  the  Land 
Department  has,  since  the  act  of  1872,  followed  the  end  lines  as 
marked  on  the  surface  .  .  .  Any  decision  that  the  Department  erred  in 
that  respect,  and  that  the  rights  of  patentees  were  different,  would 
disturb  titles  derived  from  such  patents,  and  lead  to  great  confusion 
and  litigation."  118  U.S.  at  207-08. 

The  Iron  Silver  Mining  case  was  followed  by  Justice  Field's  opinion  in 
King  v.  Amy  &  Silversmith  Mining  Co.,  152  U.S.  222  (1894).  There  the 
Court  considered  whether  the  patented  Amy  claim  was  located  so  as  to 
contain  extralateral  rights.  The  claim  was  located  in  parallelogram 
form  1470  feet  long  with  end  lines  491  feet  wide.  The  Amy  vein  ran 
diagonally  from  one  side  line  to  the  other  side  line,  as  would  be  the 
case  in  an  ideal  location.  152  U.S.  at  224-25  (claim  plat  with  narrative 
description).  The  Court  noted  that  "the  lines  are  not  drawn  with  the 
strict  care  and  accuracy  contemplated  by  the  statute,  and  which  could 
only  have  been  done  with  more  perfect  knowledge  of  the  true  course  or 
strike  of  the  vein  from  further  developments."  152  U.S.  at  228.  The 
Court  therefore  declared  that  the  mining  claim  did  not  give  the 
claimant  an  extralateral  right  to  follow  the  vein  outside  the  claim's 
surface  boundaries.  Justice  Field  explained  the  rationale,  citing  Iron 
Silver  Mining,  supra: 

The  court  cannot  become  a  locator  for  the  mining  claimant  and  do  for  him  what  he 
alone  should  do  for  himself.  The  most- that  the  court  can  do,  where  the  lines  are  drawn 
inaccurately  and  irregularly,  is  to  give  the  miner  such  rights  as  his  imperfect  location 
warrants  under  the  statute.  It  cannot  relocate  his  claim  and  make  new  side  lines  or  end 
lines. 

152  U.S.  at  228. 

Once  again  the  Court  recited  the  physical  difficulty  of  ascertaining  the 
true  course  of  the  vein  and  the  need  for  certainty  in  claim  surface 
boundaries.  152  U.S.  at  229.  Nothing  in  the  opinion  suggests  in  any 
way  that  it  was  improper  for  the  Department  to  have  patented  the 
claim  where  the  course  of  the  vein  so  materially  deviated  from  the 
claim's  center  line. 

An  early  Departmental  decision  on  this  point,  consistent  with  the 
foregoing  Supreme  Court  cases,  is  Beik  v.  Nickerson,  29  L.D.  662  (1900). 
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In  this  case  a  protest  was  filed  against  a  patent  application  alleging  in 
part  that  "the  lode  or  vein  does  not  follow  the  course  shown  on  the 
official  plat,  but  that  it  crosses  the  north  side  line  ..."  29  L.D. 
at  665.  The  Secretary  noted  this  allegation  was  disputed  by  the 
applicant,  and  stated:  "but  even  if  it  were  true,  it  would  not  be 
material.  The  right  of  the  locator  to  follow  the  strike4  of  the  lode 
ceases  at  the  point  where  the  lode  crosses  the  line  of  the  location,  and 
it  makes  no  difference,  so  far  as  the  validity  of  the  location  is 
concerned,  whether  the  lode  crosses  the  side  line  as  claimed  or  not."  Id. 
(Italics  and  footnote  added.)  The  Secretary  dismissed  the  protest, 
allowing  patent  to  issue  for  the  entire  claim  as  located  and  surveyed. 

The  issue  was  raised  again  in  the  case  of  Star  Gold  Mining  Co.,  47  L.D. 
39  (1919),  where  a  patent  application  was  rejected  by  the  General  Land 
Office  because  of  a  claimant's  failure  to  show  a  discovery  of  the  vein 
upon  the  projected  center  line  of  the  claim.  The  two  discovery  points 
were  84  feet  and  160  feet  south  of  the  lode  (center)  line  shown  on  the 
plat.  The  Commissioner  of  the  General  Land  Office  had  ruled  that  the 
north  side  line  would  have  to  be  drawn  in  to  within  300  feet  of  the 
discovery  in  order  to  comply  with  the  statute.  The  Assistant  Secretary 
reversed  the  Commissioner,  stating,  "Even  where  it  may  be 
demonstrated  that  the  discovery  vein  deviates  materially  from  a 
central  course  through  the  claim,  the  location  as  originally  staked  and 
marked  in  good  faith  will  stand."  47  L.D.  at  42-43.  The  decision  cited 
Harper  v.  Hill,  113  P.  162  (Cal.  1911),  for  the  rule  that  "one  who 
locates  a  mining  claim  in  good  faith  is  protected  in  his  possession  of 
the  surface  marked  out,  although  subsequent  developments  may  show 
that  his  location  of  the  apex  of  the  vein  was  erroneous."  47  L.D.  at  43. 
The  decision  then  concludes  that  "the  Department  believes  the 
asbestos  location  was  made,  marked,  surveyed  and  applied  for  .  .  . 
should  be  respected  and  permitted  to  stand."  Id. 

In  Harper  v.  Hill,  supra,  a  case  involving  rival  locators  of  unpatented 
mining  claims,  the  Supreme  Court  of  California5  stated  that  the 
prescription  found  in  section  2  of  the  Mining  Law  that  "[no]  claim 
shall  extend  more  than  three  hundred  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface,"  if  construed  "strictly  and  literally,  might 
seem  to  refer  to  the  actual  position  of  the  apex,  rather  than  to  the 


'  The  strike  or  a  vein  is  the  linear  direction  of  the  line  of  intersection  of  a  dipping  vein  with  a  horizontal  plane, 
usually  the  surface  or  the  ground.  The  dip  of  a  vein  is  the  angle  at  which  a  vein  is  inclined  from  the  horizontal, 
measured  at  right  angles  to  the  strike.  Maley,  Mining  law  44-4S  (1985).  The  apex  is  the  top  or  highest  part  of  the  vein. 
The  apex  is  the  "upper  terminal  edge  of  the  sheet-like  vein  whether  reaching  the  surface  or  not."  1  Lindlev  on  Mines 
§  .109,  p    684  Cid  Ed.  19141.  Although,  mathematically  speaking,  an  apex  is  not  a  line,  because  a  line  has  no  width,  an 
apex  is  clearly  linear  in  an  idea!  location. 

1  The  Mining  Law  grants  to  state  courla  jurisdiction  over  two  important  classes  or  disputes:  suits  over  rights  of 
possession  or  unpatented  claims  (30  U.S.C.  §  531;  and  suits  between  rival  locators  on  adverse  claims  presented  in 
response  to  a  patent  application  CIO  U.S.C.  §  30).  In  such  cnBes.  the  state  courts  have  decided  a  substantial  portion,  ir 
not  the  majority,  ot  cases  construing  the  Mining  law.  These  state  decisions  ore  not  binding  on  the  Department  (except 
in  (he  particular  patenl  proceedings  involved)  but  are  entitled  to  substantial  weight.  The  California  Supreme  Court  in 
Harper  u.  Hilt  did  stale  that  the  location  as  marked  on  the  ground  by  the  location  "may"  not  he  binding  upon  the 
United  States  in  a  patent  proceeding,  113  P  at  164-65.  The  Department's  decision  in  .Star  Gold  Mining,  supra,  ended 
any  doubt  on  this  issue  It  fully  adopted  the  rationale  of  the  court  in  Harper  II.  Hill  in  n  pntent  proceeding. 
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place  marked  as  such  by  the  locator."  113  P.  at  164.  Rejecting  this 
strict  construction,  the  court  said:  ejecting  tnis 

c^ntertfthed1^"  5°  At  T^3,  ^^  by  the  daimant  at  the  *"  as  the 

mere  float  a  tentative  location,  to  be  changed  and  adjusted  from  time  to  time  to  the 

actual  locatton  of  the  vein,  ...  as  subsequent  developments  indicate 

Id. 

An  opinion  of  the  Arizona  Supreme  Court  is  also  consistent  with  the 
Department's  Star  Gold  Mining  decision.  Watervale  Mining  Cov 
Leach,  83  P.  418  (Am.  1893).  In  considering  the  validity  of  a  lode 
mining  claim  which  was  located  across,  instead  of  along,  the  actual 
course  of  a  lode,  the  court  stated: 

c^ursfoaheTodTth^th8^"11  f'  "*  ^  t0  PreSCribe  the  limit  of  extent  ^ong  the 
TZTJa  that  the  locator  may  claim,  not  that  he  shall  locate  so  that  the 

fhafthe  eTnS1°n  f  ^  ?**  F*  COinCide  with  the  course  of  the  lode.  It  s  provided 
hat  the  extreme  extent  along  the  lode  shall  not  exceed  1,500  feet.  It  may  be  less  And  if 

te.oTt::'  m  Hmakmg,hiS  I003"?"'  Sh°Uld  mistake  the  «&«*»  of  the  lode nZ wh£h 
othlr  th!    tw  af?t,rd',n?ly  rke  tHe  6Xtreme  dimensions  of  his  claim  in  a  direction 
other  than  that  of  the  lode,  that  fact  does  not  invalidate  his  claim,  but  only  operates  to 
diminish  the  extent  of  the  lode  .  .  .  included  within  the  boundaries  of  his  claTm  Of 
course,  Congress  expected  that  the  miner  would  avail  himself  of  the  prMlegeTccorded 

oX'  ™,  t°Cf     ^  "f  th?-C°UrSe  °f  the  l0de'  but  lt  does  not  «*1«™  Mm  to  do  so  The 
only  result  of  not  so  locafng  is  that  the  locator  gets  less,  in  extent,  of  the  lode  than  he 

the  cT6  "r  1^  ST  ,0Cated-  And  th8t  if  the  Side  Hne8'  instead  °f  the  end  li^s  cross 
the  course  of  the  lode,  in  order  to  define  the  locator's  rights  to  pursue  the  lode  onTte  din 
the  side  lines  will  be  treated  as  end  lines,  P' 

83  P.  at  421. 

Costigan  in  his  treatise  on  Mining  Law,  embraces  the  rule  of 
Watervale  Mining  Co.,  and  says  that  the  "whole  history  of  American 
mining  law  is  opposed  to  ...  a  strict  construction  of  that  statute." 
foHows111'         ncan  MininsLaw  200  (1908).  Costigan  explains  as 

Anyone  familiar  with  mining  knows  that  it  may  take  months,  and  often  years  to 
ascertain  the  true  course  of  a  vein.  The  frame™  of  the  federa   mining  law  knew  that 

Stlon„CXhenCe',t  1S  TV0SS^  t0  lmPUte  t0  C°ngresS  the  intention  that  act so  ' 
location,  wh  ch  require  only  superficial  investigations,  should  be  subject  to  partial  defeat 

other  than 17^     '  "r3  f,fterthe  '°Cati0n'  tHat  tHe  Vei"  '0Cated  1Uns  in  »  direction 
other  than  that  supposed  at  the  time  of  location. 
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Id.  at  202-03. G 


In  concept,  these  authorities  deal  with  this  issue  in  the  same  manner 
as  the  Supreme  Court  resolved  the  question  whether  location  could 
precede  discovery  without  affecting  the  validity  of  the  claim, 
notwithstanding  the  language  of  30  U.S.C.  §  23,  which  provides  that 
"no  location  of  a  mining  claim  shall  be  made  until  the  discovery  of  the 
vein  or  lode  ..."  Belk  v.  Meagher,  104  U.S.  279  (1881);  Erhardt  v. 
Boaro,  113  U.S.  527,  536  (1885);  Creede  &  C.C.  Min.  &  Mill.  Co.  v.  Uinta 
Tunnel  Min.  &  Transp.  Co.,  196  U.S.  337,  351  (1905).  Bearing  in  mind 
that  the  principal  thought  of  the  Mining  Law  is  exploration  and 
appropriation  of  mineral,  the  Court  construed  the  law  to  mean  simply 
that  no  location  is  complete  until  there  is  a  discovery.  The  principle  in 
the  cited  cases  supports  the  Iron  Silver  Mining  principle  in  fact  as 
well--as  it  is  clear  that  location  may  precede  discovery,  locations  that 
precede  discovery  are  those  least  likely  to  correspond  with  the  true, 
later-determined  course  of  the  vein  or  lode.  We  believe  that  the  rule  of 
Star  Gold  Mining  is  sound  and  should  be  followed.  The  decision  is 
consistent  with  the  pronouncements  of  the  Supreme  Court  in  the  Iron 
Silver  Mining  case  and  Departmental  practice  following  the  enactment 
of  the  Mining  Law.  If  a  strict  construction  was  given  to  the  Mining 
Law  on  this  issue  it  is  evident  that  the  purposes  of  the  Mining  Law 
would  be  frustrated.  The  Supreme  Court  refused  to  give  the  law  such  a 
construction  due  to  the  practical  realities  of  mineral  deposits;  it 
approved  the  Department's  practice  of  patenting  lode  mining  claims 
according  to  their  marked  surface  boundaries,  irrespective  of  the 
actual  course  of  the  lode.  Iron  Silver  Mining,  supra.1 

In  1964,  however,  the  Department  departed  from  the  Star  Gold  Mining 
rule  in  U.S.  v.  Alaska  Empire  Gold  Mining  Co.,  71  I.D.  273  (1964),  an 
Assistant  Solicitor's  decision.  In  the  Alaska  Empire  case,  patent 
application  was  filed  for  four  lode  mining  claims  located  on  National 
Forest  lands.  A  vein  containing  "considerable  mineral  values"  was 
present  on  all  four  claims,  but  the  veins  ran  from  the  end  lines  to  the 
side  lines  on  two  of  the  claims  and  from  the  side  lines  to  the  side  lines 
on  two  of  the  claims.  The  BLM,  relying  on  the  Star  Gold  Mining 
decision,  had  ruled  "that  a  mining  claimant  who  has  in  good  faith 


sCoatigan  acknowledges  that  one  early  Colorado  State  court  case  and  two  California  State  cases  appear  to  conflict 
with  his  view  and  he  concludes  that  these  decisions  are  erroneous.  Id.  at  202.  The  conflicting  cases  are:  Patterson  v. 
Hitchcock,  3  Colo.  533  (1877);  Southern  Calif.  Ry.  Co.  v.  O'Donnell,  8.1  P.  932  (Cal.  App.  1988};  and  McElligott  v.  Krogh, 
90  P.  823  (Cal.  1907).  However,  in  1911  in  Harper  o.  Hill  the  California  Supreme  Court  distinguished  and  refused  to 
follow  O'Donnell  and  McElligott. 

'  BLM  regulation.  43  CFR  3841.4-3,  paraphrases  30  TJ.S.C.  §  23,  and  states  that  a  claim's  "lateral, measurements 
cannot  extend  beyond  300  feet  on  either  side  of  the  middle  of  the  vein  at  the  surface  .  .  .  For  example:  400  feet  cannot 
be  taken  on  one  side  and  200  feet  on  the  other."  This  regulation  is  taken  verbatim  from  the  General  Land  Office's 
regulations  of  April   1,  1879.  See  Copp,  U.S.  Mineral  Ixmds.  Part  II,  Land  Office  Regulations,  4.rt  (1881);  see  also  44  L.D. 
28f)  (1915).  This  regulation  does  no  more  than  to  describe  the  form  of  the  ideal  lode  location  contemplated  by  the 
statute.  It  should  not  be  construed  literally  nnd  strictly  any  more  than  the  statute  itself  should  in  light  of  Iran  Silver 
Mining  and  the  other  cases  discussed  in  the  text  In  this  respect  the  regulation  is  analogous  to  43  CFR  3841.3-1  which 
continues  to  recite  that  "|n|o  claim  shall  be  located  until  after  the  discovery  of  a  vein  or  lode  within  the  limits  of  the 
claim  .  .  ."  This  regulation,  which  also  paraphrases  the  statute,  is  derived  from  the  Borne  1879  mining  regulations  and 
was  never  revised  to  conform  to  the  meaning  of  the  law  as  construed  by  the  Supreme  Court  and  as  administered  by 
the  Department.  Nonetheless,  we  now  advise  (hat  the  BLM  should  revise  and  clarify  both  of  these  regulatory 
provisions  to  comport  expressly  with  the  case  law  nnd  this  opinion 
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staked  and  marked  a  mining  claim  should  not  be  required  to  relocate 
and  resurvey  his  claim  as  a  prerequisite  to  obtaining  a  patent  even  if  it 
is  demonstrated  that  the  discovery  vein  materially  deviates  from  a 
central  course  through  the  claim."  71  I.D.  at  274-75.  The  Forest 
Service  appealed  this  decision  to  the  Department. 

The  Assistant  Solicitor's  decision  reversed  the  BLM  and  ruled  that  the 
Department  "has  no  power  to  issue  a  mineral  patent  to  any  surface 
ground  exceeding  300  feet  in  width  on  each  side  of  the  middle  of  the 
vein  or  lode,  and  a  patent  so  issued  is  void  as  to  the  excess  over  300 
feet  and  is  subject  to  collateral  attack."  71  I.D.  at  276.  The  Assistant 
bohcitor  cited  in  support  of  this  holding  an  unpublished  Department 
decision,  U.S.  v.  Curlee,  A-22301  (Dec.  22,  1939).  The  Curlee  decision 
does  contain  this  statement,  but  the  statement  was  dictum  as  the 
Department  had  found  that  the  mining  claim  on  National  Forest  lands 
had  been  amended  to  take  in  better  recreational  ground  by  running 
across,  instead  of  along,  the  lode,  raising  a  "serious  doubt  .  .     whether 
the  claim  was  located  for  bona  fide  mining  purposes."  In  addition,  the 
decision  found  insufficient  mineralization  to  show  a  discovery  that 
would  allow  a  patent  for  any  part  of  the  claim. 

The  Curlee  decision  and  the  Alaska  Empire  decision  rely  upon  Lakin  v 
?£uJn      fo  333  (CCND-  Cal-  1891),  aff'd,  Lakin  v.  Roberts,  54  F.  461 
(9th  Cir.  1893),  which  does  contain  a  general  statement  that  "the  land 
department  had  no  jurisdiction  to  issue  a  patent  for  a  quartz  lode  to 
any  surface  ground  exceeding  300  feet  in  width  on  each  side  of  the 
middle  of  the  vein  or  lode  .  .  ."  53  F.  at  337.  However,  the  mineral 
patents  involved  in  Lakin  v.  Dolly,  were  blatantly  in  excess  of  the 
maximum  allowable  size  of  a  lode  claim,  which  is,  of  course,  1500  feet 
by  600  feet.  In  Lakin  v.  Dolly,  a  patent  for  two  separate  mining  claims 
held  by  the  plaintiff  encompassed  4100  feet  along  the  lode  and 
extended  3/4  of  a  mile  in  width.  The  portion  of  the  patented  claim 
occupied  by  the  defendants,  which  the  court  held  was  outside  the  limits 
of  the  mineral  patent  as  a  matter  of  law,  was  situated  over  1000  feet 
laterally  from  the  actual  lode. 

The  Alaska  Empire  decision  challenges  the  necessary  implications  of 
Iron  Silver  Mining  and  King  v.  Amy  &  Silversmith  Mining  Co.  In  both 
of  the  latter  cases,  the  Supreme  Court  ratified  patents  conveying  land 
more  than  300  feet  from  the  line  of  the  actual  lode.  Did  it  ignore 
30  U.S.C.  §  23  when  it  did  so?  No.  Rather,  Alaska  Empire  ignores 
those  cases  by  failing  to  recognize  the  principle  established  there-the 
patent  cannot  convey  land  more  than  300  feet  from  the  center  line  of 
the  claim  as  located.  Lakin  v.  Dolly  is  consistent  with  this  principle,  as 
the  width  of  the  claims  as  located  exceeded  statutory  limits.  We 
conclude  the  1964  Alaska  Empire  decision  is  unsound  and  should  not 
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be  followed.8  So  is  dicta  in  United  States  v.  Curlee.  Rather,  the 
Department  should  follow  the  prior  rule  stated  in  Beik  v.  Nickerson, 
29  L.D.  662  (1900),  and  Star  Gold  Mining  Co.,  47  L.D.  38  (1919),  and 
reflected  in  the  decisions  of  the  Supreme  Court  in  Iron  Silver  Mining 
Co.  v.  Elgin  Mining  Co.,  118  U.S.  196  (1886),  and  King  v.  Amy  & 
Silversmith  Mining  Co.,  152  U.S.  222  (1894).  Under  this  approach  the 
actual  course  of  a  vein  may  materially  deviate  from  the  center  line  of 
a  lode  claim  without  adversely  affecting  the  validity  of  the  claim. 
Originally  staked  claim  boundaries  need  not  be  adjusted  to  comport 
with  the  actual  course  of  the  vein,  so  long  as  the  claim  has  been 
located  in  good  faith  for  mining  purposes.  No  portion  of  the  claim  shall 
be  considered  excessive  where  the  statutory  dimensions,  1500  feet  by 
600  feet,  are  not  exceeded. 

2.  To  establish  a  valid  mining  claim  a  lode  mining  claimant  need  not 
show  that  his  discovery  is  situated  on  the  apex  of  the  vein  rather  than 
on  a  down-dip  extension  of  the  vein. 

We  begin  our  analysis  of  this  apex  issue  by  reviewing  the 
Department's  decision  in  U.S.  Borax  Co.,  51  L.D.  464  (1926).  In  the 
Borax  case,  the  Department  considered  whether  a  lode  claimant  who 
proves  that  his  mineral  deposit  "occurs  in  veins  within  the  several 
claims,  must  .  .  .  show  that  they  apex  there  before  the  claims  can  be 
held  valid  and  passed  to  patent?"  Id.  at  466.  The  Department's 
decision  reviewed  the  relevant  mining  regulations  and  noted  they  were 
concerned  only  with  ensuring  the  existence  of  "a  vein  or  lode  within 
the  limits  of  the  claim"  and  "whether  a  valuable  deposit  of  mineral 
actually  exists  within  the  limits  of  each  of  the  locations."  Id.  at  469. 
The  Department  stated: 

Not  in  these  or  in  any  other  mining  regulation  is  the  applicant  required  to  affirmatively 
show  that  his  discovery  is  upon  the  apex  of  his  vein.  Furthermore,  it  has  never  been  the 
practice  of  the  Department  to  attack  a  discovery  by  adverse  proceedings  upon  the  ground 
that  the  discovery  was  not  upon  the  apex  of  the  vein  disclosed,  or  to  require  such  proof 
as  an  essential  element  in  establishing  the  validity  of  the  discovery.  Many  of  the  cases  in 
the  courts  illustrate  the  difficulty  and  embarrassments  that  attend  the  proof  that  a  vein 
has  its  apex  within  a  certain  location. 

Id. 

This  statement  of  practice  was  affirmed  in  U.S.  v.  Arizona  Manganese 
Corp.,  57  ID.  558  (1942),  where  the  Department  stated  it  has  "never 
been  the  practice  of  the  Department  to  require  proof  that  the  discovery 


sThe  Interior  Board  of  Land  Appeals  departed  slightly  from  the  strict  rule  of  Alaska  Empire  in  U.S.  v.  Cornelius  E. 
Mannix,  f>0  IBLA  1 10  1 1980).  In  Mannix,  a  Forest  Service  mineral  examiner  projected  the  situs  of  the  vein  outcrop  to 
be  some  70  to  80  feet  from  the  center  line  of  the  claims,  so  that  one  side  line  was  more  than  300  feet  from  the 
projected  center  of  the  vein.  The  administrative  law  judge  ruled  the  claims  were  improperly  located  becauBe  the  actual 
lode  line  was  more  than  300  feet  from  the  south  side  lines  of  the  claims.  The  Board  vacated  this  ruling,  stating:  "A 
locator  must  assume  that  some  place  on  the  earth's  surface  represented  the  middle  of  the  vein,  and  from  such  point  he 
cannot  exceed  the  statutory  limit  .  .  .  Accordingly,  we  hold  that  in  the  absence  of  a  clearly  exposed  vein  at  the  surface 
of  the  ground,  a  projection  vertically  upward  to  the  surface  from  the  discovery  points  ...  is  acceptable  to  identify  the 
center  line  of  the  claims."  ,ri0  IBLA  at   120.  Our  opinion  is  consistent  with  the  result  in  Mannix.  However,  Mannix 
does  suggest  that  if  the  vein  was  clearly  exposed  at  the  surface  the  center  line  might  have  to  follow  the  actual  center 
of  the  vein.  Our  opinion  now  clarifies  that  a  material  deviation  of  the  vein  from  the  center  line  is  of  no  consequence  to 
the  Government  in  a  patent  proceeding,  as  long  as  the  claims  were  located  in  good  faith  for  mining  purposes. 
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was  upon  a  vein  that  apexed  in  the  claim  as  an  essential  element  in 
establishing  the  validity  of  the  discovery."  Id.  at  565. 

The -Borax  case  did  acknowledge  one  exception  to  its  general  statement 
that  the  Department  would  not  inquire  whether  an  apex  is  present 
within  a  lode  mining  claim  for  validity  examination  purposes  The 
exception  noted  by  the  Borax  case  is  presented  by  the  decision  in 
Bunker  Hill  v.  Shoshone  Mining  Co.,  33  L.D.  142  (1904).  Bunker  Hill 
the  owner  of  the  Stemwinder  lode  mining  claim,  filed  a  formal  protest 
against  Shoshone's  patent  application  covering  the  Shoshone  and 

ummiV°de  claims-  Bunker  Hill  alleged  that  "the  discoveries  upon 
which  the  Shoshone  and  Summit  locations  are  respectively  based  were 
made  many  feet  below  the  surface  upon  the  dip  or  downward  course  of 
a  vein  or  lode  of  mineral,  the  top  or  apex  of  which  lies  inside  the 
surface  lines,  extended  downward  vertically,  of  the  Stemwinder  claim 
.  .  .    Id.  at  143-44.  The  Department  held,  in  view  of  the  extralateral 
rights  provision  of  the  Mining  Law:  a)  that  if  the  protestant's 
allegations  were  true,  the  Shoshone  locations  were  void;  and  b)  that 
the  Department  had  jurisdiction  to  make  such  a  determination  9  Id 
at  148-49. 

In  Borax,  the  Department  stressed  the  limited  scope  of  the  Bunker  Hill 
decision,  stating  that  in  Bunker  Hill  "there  was  a  definite  allegation 
that  the  discovery  was  upon  the  dip  of  the  vein  that  had  been  lawfully 
appropriated  and  was  the  property  of  another."  Borax,  51  L.D.  at  468 
(italics  added).  Explaining  further,  the  Borax  decision  states  "the 
Bunker  Hill  case  is  not  authority  for  a  rule  that  an  applicant  for 
patent  can  be  required  to  affirmatively  show  that  the  discovery  he 
alleges  is  situated  upon  the  apex  of  his  vein  in  the  absence  of  an 
adverse  claim  to  such  apex,  or  in  the  absence  of  a  positive  allegation 
that  the  apex  is  elsewhere  than  inside  the  claim  boundaries."  Id.  The 
Department  concluded  the  Borax  decision,  stating: 

for  administrative  purposes  in  determining  the  validity  of  a  patent  application,  it  may  be 
assumed  that  the  d^covery  upon  which  the  applicant  relies  is  upon  a  vein  that  has  its 
apex  within  the  claim  for  which  patent  is  sought  in  the  absence  of  a  positive  allegation 
and  offer  of  proof  to  the  contrary;  and  if  such  allegation  is  forthcoming,  the  burden  of 
proot  in  cases  where  inquiry  is  pertinent  will  be  upon  the  party  questioning  the 
applicant  s  right  to  a  patent. 

The  exception  recognized  in  Borax  and  illustrated  by  the  Bunker  Hill 
case  is  simply  not  applicable  to  the  Manville  claims  at  issue  here  for 
two  reasons.  First,  there  are  no  third  parties  asserting  an  extralateral 
right  to  the  mineral  underlying  any  of  the  claims.  Second,  the 
apparent  apex  of  the  vein,  as  well  as  the  apparent  down-dip  extension 
of  the  deposit,  is  covered  by  Manville's  claims.  In  circumstances  such 


With  respect  to  th.s  issue,  the  Department  held  that  such  a  protest  would  not  constitute  an  adverse  claim  to  be 
htignted  ,n  "tale  court  land  over  which  the  Department  would  have  no  jurisdiction,  see  n.5,  supra)  under  sec.  7  of  the 
Mining  Law.  .It)  U.b.C.  8  30,  because  an  adverse  claim  must  involve  conflicting  locations  of  the  same  land  surface  Id 
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as  are  present  in  the  Manville  patent  application,  the  general  rule 
stated  in  Borax  controls  the  validity  examination  and  processing  of  the 
patent  application,  that  is,  the  Government  has  no  statutory  interest 
in  requiring  the  applicant  to  show  affirmatively  that  each  claim  for 
which  patent  is  sought  contains  the  apex  of  the  vein  discovered. 

The  Department  has  always  refrained  from  making  apex  and 
extralateral  rights  determinations  in  the  course  of  patenting  mining 
claims  because  of  the  intolerable  burden  of  making  such 
determinations  if  definitive,  probative  facts  had  to  be  established  to 
adjudicate  the  patent  or  fix  the  contest  charges,  and  the  uncertainty 
which  would  be  placed  upon  the  applicant.  Borax,  supra.  One  of  the 
few  recent  extralateral  rights  cases  states  that  there  "is  no  established 
degree  of  continuity  or  identity  which  an  extralateral  rights  claimant 
must  show  between  an  apex  within  the  boundaries  of  his  claim  and  the 
vein  he  is  pursuing  into  an  adjoining  claim."  Silver  Surprize,  Inc.  v. 
Sunshine  Mining  Co.,  547  P.2d  1240  (Ct.  App.  Wash.  1976).  In  the 
Silver  Surprize  case,  interceptions  of  slightly  different  mineralization 
by  drill  holes  800  feet  apart  were  held  insufficient  to  establish 
continuity  and  identity  of  the  vein  for  extralateral  rights  purposes.  See 
also  Collins  v.  Bailey,  125  P.  543  (Colo.  1912)  (court  refused  to  find 
continuity  between  an  apex  and  a  vein  over  an  unexposed  distance  of 
550  feet).10 

In  Lawson  v.  U.S.  Mining  Co.,  207  U.S.  1  (1907),  the  Supreme  Court 
approved  of  the  Department's  practice  of  not  determining  questions  of 
extralateral  rights  in  the  course  of  processing  mineral  patent 
applications.  The  Court  quoted  in  part  section  6  of  the  Mining  Law  of 
1872,  30  U.S.C.  §  29,  which  establishes  the  procedures  for  patenting 
mining  claims.  The  Court  said:  "In  the  section  the  only  matters 
mentioned  for  examination  and  consideration  relate  to  the  surface  of 
the  ground.  There  is  no  suggestion  for  any  inquiry  or  determination  of 
subterranean  rights."  207  U.S.  at  16.  The  court  approvingly  cited  the 
Department's  decisions  made  in  New  York  Hill  Co.  v.  Rocky  Bar  Co., 
6  L.D.  318  (1886),  and  Smuggler  Mining  Co.  v.  Trueworthy  Lode  Claim, 
19  L.D.  356  (1894),  where  the  Department  declined  to  resolve 
extralateral  rights  disputes  in  patent  proceedings.  See  also  Beik  v. 


»  The  Silver  Surprize  court  observed  that  it  ia  common  practice  for  rival  mining  claimants  to  avoid  litigating 
complex  extralateral  rights  iBSues  by  entering  into  exploration  agreements  resolving  boundary  disputes.  547  P  2d 
at  1240  We  note  that  where  rival  mining  claimants  have  executed  a  boundary  agreement  and  patent  is  sought  by  the 
down-dip  claimant,  the  Department  would  have  no  basis  to  deny  patent  to  the  down-dip  claimant  on  the  ground  that 
the  apex  claimant  holds  extralateral  rights  to  the  down-dip  claim,  if  the  apex  claimant  expressly  agreed  not  t<">*>ert 
an  extralateral  right  against  the  down-dip  claim.  In  such  a  case  the  general  rule  of  Borax,  that  the  Department  should 
not  and  will  not  inquire  into  apex  questions  on  its  own  motion,  should  clearly  be  followed.  Neither  the  Bunker  Hilt 
exception  nor  the  jurisdiction  of  state  courts  on  adverse  claims  would  be  invoked  to  defeat  or  qualify  the  rights  sought 
by  the  patent  applicant.  The  propriety  of  this  practice  is  indisputably  established  by  Richmond  Mining  Co.  v.  **"**<■ 
Mining  Co    103  U  S  839  ( 1R80),  where  the  Supreme  Court  approvingly  discussed,  interpreted  and  enfbrced  a  boundary 
line  agreement  resolving  extralateral  rights  disputes  which  was  purposely  made,  in  part,  in  order  "to  secure  the 
necessary  grants  from  the  United  States."  103  U.S.  at  846.  The  rival  claimants  each  agreed  "not  to  protest  any 
application  for  a  patent  for  the  .  .  .  claims,  provided  such  applications  did  not  cross  the  [boundary]  line  which  was 

fixed  "  103  U.S.  at  842-43.  The  Court  noted  that  patents  to  all  the  claims  had  duly  issued  and  observed  that  the 
parties  properly  "were  settling,  as  between  themselves,  their  rights  to  mining  property  ...  for  the  purpose  of  carrying 
on  mining  operations  in  that  locality."  103  US.  at  840. 
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Nickerson,  29  L.D.  662  (1900)  (Department  will  not  take  cognizance  of 
extralateral  rights  questions).  The  Lawson  Court  concluded-  "As  the 
place  of  union  [of  mineral  veins]  may  be  far  below  the  surface,  this 
evidently  contemplates  inquiry  and  decision  after  patent,  and  then  it 
can  only  be  in  the  courts.  And  the  same  rule  will  obtain  as  to  other 
subterranean  rights."  207  U.S.  at  17-18. 

The  Department's  1926  decision  in  Borax  and  the  Supreme  Court's 
decision  in  Lawson  show  that  the  Department  generally  has  no  duty  or 
reason  to  require  a  mining  claimant  to  show  that  he  holds  the  apex  of 
his  claimed  mineral  deposit,  or  to  resolve  extralateral  rights  disputes 
in  patent  proceedings.  The  Silver  Surprize  case  illustrates  the 
difficulties  inherent  in  trying  to  establish  continuity  and  identity  of  a 
vein  for  extralateral  rights  purposes  on  the  basis  on  drilling  data 
alone,  which  is  all  that  is  available  in  Manville's  case.  Therefore 
under  Borax  Manville  need  not  establish  in  this  patent  proceeding  that 
each  of  its  claims  contains  the  apex  of  the  discovered  vein  and  not  a 
down-dip  extension  of  the  vein.  This  is  a  matter  into  which  the 
Government  will  simply  not  inquire  in  the  absence  of  a  formal  protest 
by  a  third  party  who  asserts  a  property  interest  in  the  vein,  and  even 
then,  under  Lawson,  the  Department  may  decline  to  adjudicate  the 
controversy. 

In  stating  that  the  Department  generally  has  no  reason  to  inquire  in 
patent  proceedings  into  this  matter,  the  courts,  the  Department,  and 
the  authorities  have  been  resolving  cases  without  resolving  a  more 
fundamental  issue-can  a  lode  claim  be  valid  without  an  apex  as  a 
general  unqualified  matter.  It  has  been  stated  as  as  general  rule  that 

the  top  or  apex  of  a  vein  must  be  within  the  boundaries  of  the  claim 
in  order  to  enable  the  locator  to  perfect  his  location  and  obtain  title  " 
Larkm  v.  Upton,  144  U.S.  19,  22  (1892).  Every  case  we  have  found  in 
which  such  statements  are  made,  however,  involves  rival  claimants 
where  proof  of  ownership  of  the  apex  entails  ownership  of  the  disputed 
mineral  vein  under  the  extralateral  rights  doctrine.  Lindley  states  that 

the  top  or  apex,  of  the  vein,  to  some  extent  at  least,  should  be  found 
within  the  limits  of  the  location,  as  defined  at  the  surface,  at  least  as  a 
condition  precedent  to  the  enjoyment  of  the  extralateral  right." 
2  Lindley  on  Mines,  §  364,  p.  849  (3d  Ed.  1914)  (italics  added).  Lindley 
then  discusses  examples  of  lode  claims  recognized  as  valid  though  not 
containing  an  apex,  such  as  where  the  true  apex  was  found  within  a 
prior  patent  which  carried  no  extralateral  rights,11  or  where  the  vein  is 
horizontal  with  no  definable  apex,12  or  where  the  inclination  of  the 
vein  is  so  slight  one  cannot  ascertain  which  is  the  top  and  which  is  the 
side  edge  or  bottom  of  the  vein.13  Another  important  group  of  lode 


"See  Woods  v.  Holden,  20  L.D.  198,  on  review,  27  L.D.  375  (1898) 

"See  Belligerent  &  Other  lAxies,  35  L.D.  22  (1900). 

"  .See  cases  discussed  in  1  Lindley  on  Mines,  supra.  §§  310  and  311. 
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mining  claims  considered  valid  though  lacking  in  apex  are  those  claims 
located  for  porphyry  deposits  or  desseminated  mineral  zones.  These 
deposits,  when  they  consist  of  rock  in  place,  undoubtedly  are  properly 
located  as  lode  claims  despite  the  fact  that  such  claims  will  contain  no 
actual  apex.  See  Pacific  Coast  Molybdenum  Co.,  75  IBLA  16,  90  I.D. 
352  (1983)  (32  lode  claims  patented  for  large  cohesive  body  of 
molybdenite  mineralization  containing  reserves  of  700  million  tons). 

These  examples  show  that  the  existence  of  an  apex  within  a  given  lode 
claim  is  not  essential  to  the  validity  of  the  claim,  at  least  claims  of 
these  types,  but  only  to  the  claimant's  ability  to  assert  an  extralateral 
right  derived  from  that  location.  This  view  of  the  law  is  expressed  as  a 
general  principle  in  the  opinion  of  the  Supreme  Court  of  Utah  in 
Grand  Central  Mining  Co.  v.  Mammoth  Mining  Co.,  83  P.  643  (Utah 
1905),  where  the  court  stated:  "What  constitutes  a  discovery  that  will 
validate  a  location  is  a  very  different  thing  from  what  constitutes  an 
apex,  to  which  attaches  the  statutory  right  to  invade  the  possession  of 
and  appropriate  the  property  which  is  presumed  to  belong  to  an 
adjoining  owner."  83  P.  at  677.  The  United  States  Supreme  Court 
affirmed  this  state  court  decision,  but  expressly  declined  to  express  its 
position  on  the  above-mentioned  holding.  Mammoth  Mining  Co.  v. 
Grand  Central  Mining  Co.,  213  U.S.  72,  77  (1909).  The  Department  in 
the  Borax  decision  also  declined  to  address  the  issue  of  whether  the 
existence  of  the  apex  within  the  claim  was  a  condition  precedent  to 
claim  validity  or  merely  affected  the  extralateral  right.  51  L.D.  at  470. 
Rather,  the  Borax  decision  only  indirectly  spoke  to  the  issue  by  holding 
that  the  Department  would  not  inquire  into  the  matter  in  the  absence 
of  a  third  party  protest  of  the  kind  (no  surface  conflict)  involved  in 
Bunker  Hill.  We  now  believe  this  issue  should  be  expressly  addressed. 

In  our  opinion,  even  if  BLM  could  prove  that  the  platinum-group 
metals  bearing  horizon  in  the  Stillwater  Complex  constitutes  a  clearly 
defined  continuous  vein  with  an  apex  from  which  extralateral  rights 
could  flow,  claims  located  on  the  down-dip  extension  of  such  a  vein,  as 
well  as  those  located  along  the  apex,  are  valid  so  long  as  each  claim 
contains  an  exposure  of  a  valuable  mineral  deposit  and  the  claims 
covering  the  apex  as  well  as  the  down-dip  portion  of  the  vein  are  held 
by  Manville.  We  observe  that  the  extralateral  right  granted  by  the 
Mining  Law  "is  an  expansion  of  the  rights  which  would  be  conferred 
by  a  common  law  grant."  St.  Louis  M.  &  M.  Co.  v.  Montana  Mining 
Co.,  194  U.S.  235  (1904).  It  is  part  of  the  apex  locator's  reward  for 
discovery.  Phrased  conversely,  it  is  properly  seen  as  a  statutory 
limitation  on  the  rights  of  a  junior,  adverse  locator  to  mineral  within 
his  claim's  boundaries  extended  vertically  downward. 

The  primary  purpoe  of  the  Mining  Law  "is  the  disposal  of  the  mines 
and  minerals,  and  in  interpretation  of  the  statute  this  primary  purpose 
must  be  recognized  and  given  effect."  Del  Monte  M.  &  M.  Co.  v.  Last 
Chance  M.  &  M.  Co.,  171  U.S.  55,  66  (1898).  To  construe  the  Mining 
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under  the  extralateral  rights  doctrine,  would  twist  the  extralateral 
rights  doctrine  into  a  severe  limitation  on  the  claimant's  right  to 
develop  the  vein,  especially  where  the  continuity  of  the  vein  and  its 
true  apex  are  not  known  by  the  progress  of  mining  the  ore  This 
limitation  arises  chiefly  because  extralateral  rights  generally  include 
only  the  right  to  follow  veins  downward  into  the  earth,  with  no  rieht 
to  approach  the  deposit  either  from  the  surface  by  crosscut  involving 
adversely  held  ground.  St.  Louis  M.  &  M.  Co.,  supra.  We  think  it  is 
clear  that  the  statutory  grant  of  extralateral  rights,  which  is  an 
expansion  of  the  property  rights  a  claimant  would  receive  under  the 
common  law,  cannot  reasonably  be  construed  to  limit  the  claimant  to 
appropriating  a  discovered  vein  only  by  apex  locations  where  he  has 
made  physical  exposures  of  the  vein  on  each  claim  located  on  what 
may,  upon  mining,  be  shown  to  be  the  vein's  down-dip  extension. 
We  therefore  construe  the  Mining  Law  as  not  limiting  a  locator  to 
appropriate  a  discovered  mineral  vein  only  by  locating  claims  along 
the  apparent  apex.  The  Mining  Law  requires  an  apex  as  a  prerequisite 
to  the  exercise  of  extralateral  rights,  but  not  to  the  validity  of  a  lode 
mining  claim.  If  there  is  in  fact  a  true  apex  with  an  identifiable 
descending  vein,  the  claimant  may  at  his  option  rely  solely  on  locations 
on  the  apex  and  the  corresponding  extralateral  right  to  appropriate 
the  vein.  Alternatively,  the  locator  may  locate  claims  upon  the  dip  of 
the  vein,  as  well  as  upon  the  apex,  so  long  as  each  claim  is  supported 
by  an  exposure  of  the  valuable  mineral  deposit  discovered. 

Where  a  claimant  chooses  to  locate  claims  along  the  apex  and  the  dip 
ot  the  vein,  the  location  and  maintenance  of  the  claims  on  the  dip  is 
properly  viewed  as  evidencing  the  claimant's  intent  to  abandon  any 
extralateral  right  flowing  from  the  apex  locations  with  regard  to  the 
mineral  within  the  boundaries  of  the  down-dip  claims.  Golden  Link 
Mining  Leasing  &  Bonding  Co.,  29  L.D.  384  (1899). » In  the  Golden 
Lmk  Mining  decision,  the  Department  recited  the  general  rule  that- 

Ihird  parties  having  no  interest  in  an  existing  valid  location,  can 
predicate  no  claim  or  right  whatever  to  veins  or  lodes  the  tops  of 
apexes  of  which  lie  within  the  lines  of  an  existing  location  .  .     for  the 
all  sufficient  reasons  that  such  veins  or  lodes  are  already  subject 

to  the  claim  of  the  owners  of  the  existing  prior  location."  Id.  at  386 
the  Department  held  that  this  rule  was  not  applicable  to  invalidate 
mining  claim  B,  partially  overlapping  claim  A  that  was  staked  earlier, 
even  where  the  discovery  on  claim  B  was  based  upon  mineralization 
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found  within  the  boundaries  of  preexisting  claim  A.  This  result  was 
reached  because  both  of  the  overlapping  claims  were  held  in  common 
ownership.  The  Department  held  that  both  claims  could  proceed  to 
patent  on  the  theory  that  the  parties,  "to  the  extent  of  the  overlap  of 
the  two  claims,  intended  to  abandon  and  did  abandon  their  rights 
under  their  prior  location  ..."  Id.  at  387.  Applying  this  principle  to 
the  Manville  claims,  the  location  and  maintenance  of  the  down-dip 
claims  clearly  evidences  Manville's  intent  to  abandon  any  extralateral 
right  to  the  mineral  within  the  boundaries  of  the  down-dip  claims 
which  may  flow  from  their  apex  claims.  In  the  words  of  the  Golden 
Link  Mining  decision:  "Indeed,  it  is  the  most  reasonable  interpretation 
which  can  be  placed  upon  their  conduct  in  the  premises  throughout." 
Id. 

Conclusion 

For  the  reasons  stated  above,  the  Manville  claims  at  issue  here  are 
neither  invalid  nor  improperly  located  even  though:  a)  the  course  of 
the  apex  crosses  the  side  lines  of  some  claims  and  b)  some  of  the 
claims  may  in  fact  be  located  on  the  down-dip  extension  of  the  deposit 
and  not  on  the  apex.  Neither  of  the  issues  raised  and  discussed  in  this 
opinion  are  a  basis  for  contest  or  patent  rejection,  and  patent 
adjudication  should  promptly  proceed  consistent  with  this  opinion. 

Ralph  W.  Tarr 

Solicitor 

I  approve  and  overrule  U.S.  u.  Alaska  Empire  Gold  Mining  Co.,  71  I.D. 
273  (1964),  and  dicta  in  U.S.  v.  Curlee,  A-22301  (Dec.  22,  1939), 
inconsistent  with  this  opinion. 

Donald  Paul  Hodel 

Secretary 


APPEAL  OF  HAWKINS  &  POWERS  AVIATION,  INC. 

IBCA-1608-8-82  Decided:  September  4,  1986 

Contract  No.  80-0663,  Office  of  Aircraft  Services. 
Sustained. 

Contracts:  Performance  or  Default:  Suspension  of  Work 

Under  a  90-day  contract  to  furnish  five  C-119  aircraft  for  firefighting  purposes  in  Alaska, 
the  contracting  officer  suspended  performance  resulting  in  a  3-week  delay  to  the 
contractor  in  order  to  comply  with  an  unscheduled  airworthiness  inspection  order,  issued 
because  of  the  crash  of  a  similar  C-119  aircraft  in  California,  but  having  no  relationship 
to  the  subject  contract  aircraft.  The  Board  found  that  the  Government  failed  to  prove  the 
contractor's  aircraft  to  be  unairworthy;  that  the  suspension  of  the  work  for  the 
emergency  inspection,  although  authorized  under  the  contract,  was  for  the  convenience 
of  the  Government,  not  based  on  the  fault  or  negligence  of  the  contractor,  and  was  for  an 
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unreasonable  period.  The  Board  concluded  that  the  contractor  was  entitled  to  an 
equitable  adjustment  pursuant  to  the  suspension  clause  and  awarded  the  contractor  lost 
availability  payments  and  its  extra  inspection  costs  plus  interest. 

APPEARANCES:  Michael  R.  Sullivan,  Williams,  Walsh  &  Sullivan, 
Attorneys  at  Law,  Los  Angeles,  California,  for  Appellant;  Bruce  E. 
Schultheis,  Department  Counsel,  Anchorage,  Alaska,  for  the 
Government. 

OPINION  OF  ADMINISTRATIVE  JUDGE  DOANE 

INTERIOR  BOARD  OF  CONTRACT  APPEALS 

By  this  appeal,  Hawkins  and  Powers  Aviation,  Inc.  (H&P)  claims 
entitlement  to  the  costs  of  an  unscheduled  inspection  of  its  aircraft 
ordered  by  the  Government,  and  the  loss  of  aircraft  availability 
payments  that  would  have  been  paid  under  the  contract  terms  but  for 
the  unscheduled  inspection  order.  The  inspection  costs  claimed  total 
$48,891.21  and  the  lost  availability  payments  total  $112,148.80. 

Background 

Appellant  had  a  longstanding  relationship  with  the  Office  of  Aircraft 
Services  in  the  Department  of  the  Interior  to  supply  airtankers  for 
firefighting  purposes.  H&P  had  a  good  reputation  for  assuring 
availability  of  airtankers  on  the  occasion  of  a  forest  fire  and 
maintained  this  reputation  by  keeping  a  spare  tanker  in  readiness  to 
substitute  for  one  that  might  be  temporarily  out  of  service.  Under  its 
contract  for  supplying  airtankers  in  Alaska  during  the  fire  season  of 
1981,  H&P  supplied  five  C-119  aircraft  equipped  as  airtankers.  Under 
the  terms  of  the  contract,  the  Office  of  Aircraft  Services  (OAS)  agreed 
to  provide  Government-furnished  fuel,  and  to  pay  a  daily  rate  for 
availability  of  each  aircraft  during  the  guaranteed  period,  an 
additional  daily  rate  for  any  extension  of  the  guaranteed  period,  and  a 
fixed  hourly  flight  rate  for  those  periods  when  the  aircraft  were 
actually  engaged  in  flight  operations  to  combat  fires.  In  addition  to  the 
aircraft  designation  numbers  assigned  by  the  Federal  Aviation  Agency 
(FAA),  airtankers  are  assigned  a  tanker  number.  Pursuant  to  the 
contract  requirements,  the  tankers  supplied  by  H&P  were  inspected  by 
Ernest  Mitchell,  equipment  specialist  for  OAS  to  assure  that  they  met 
the  contract  specifications  and  were  airworthy.  This  inspection 
consisted  of  an  external  inspection  and  a  review  of  the  aircraft 
maintenance  records  (Tr.  III-106-7).1 

On  July  8,  1981,  a  C-119  aircraft  (Tanker-88)  crashed  in  California 
with  a  loss  of  both  pilot  and  co-pilot.  Tanker-88  was  engaged  in  a 
Firefighting  mission  under  contract  with  the  United  States  Forest 


1  Hereinafter,  references  to  the  official  record  in  this  proceeding  will  be  abbreviated  typically  as  follows:  Appeal  File. 
Volume  2.  Exhibit  13  (AF  2-13);  Hearing  Transcript  Volume  III,  page  114  (TR  [11-641;  Appellant's  Exhibit  4  (AX  41;  and 
Government's  Exhibit  E  (GX  El. 
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3860  -  MINERAL  PATENT  APPLICATIONS 


.01  Purpose.   This  Manual  Section  provides  authorities  and  responsi- 
bilities for  the  mineral  patent  applications  program. 

.02  Objectives.   The  objective  is  to  assure  that  all  statutory  and 
regulatory  requirements  of  the  mining  laws  are  met  prior  to  the  issuance 
of  patents  to  lode,  placer,  and  mill  site  claims. 

.03  Authority. 

A.  General  Statute.   Mining  Law  of  May  10,  1872,  as  amended  and 
supplemented;  17  Stat.  92  et  seq.;  RS  2325,  2333,  and  2337;  30  U.S.C. 
29,  37,  and  42(a)  and  (b) . 

B.  Regulations.   43  CFR  3862,  3863,  and  3864. 

C.  Delegations.   Bureau  Order  701,  as  amended. 
.04  Responsibility. 

A.  Director  and  Associate  Director  are  responsible  for  establishing 
overall  policy  and  guidance  for  management  of  the  mineral  resources 
administered  by  the  Bureau  of  Land  Management.   This  responsibility  is 
exercised  through  the  Assistant  Director,  Minerals  Management,  and  the 
various  State  Directors. 

B.  State  Director.   Bureau  Order  No.  701,  as  amended,  Section  1.6(k), 
authorizes  the  State  Director  to  take  all  actions  on  mining  claims 
pursuant  to  the  general  mining  laws  and  laws  supplemental  thereto. 

C.  Chief,  Division  of  Technical  Services.   Bureau  Order  701,  as 
amended,  Section  2.6(k),  authorizes  the  Chief,  Division  of  Technical 
Services  to  take  all  actions  on  mining  claims  pursuant  to  the  general 
mining  laws  and  laws  supplemental  thereto. 

.05  Definitions.   (Reserved) 


BLM  MANUAL  Rel*,?,^ 

10/6/76 


TC-1 
3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 

Table  of  Contents 
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.1  Lode  Claim  Patent  Application;  General 
.11  Application  for  Patent 

A.  Content  of  Application 

B.  Atomic  Bomb  Statement 

C.  Signing  in  Land  District 

D.  Contiguous  Claims 

E.  Status 

.12  Service  Charge 
.13  Evidence  of  Title 

A.  Abstract  of  Title 

B.  Certificate  of  Title 

C.  Title  Opinion 

.14  Evidence  Relating  to  Destroyed  or  Lost  Records 
.15  Statement  Required  That  Land  is  Unreserved,  Unoccupied, 
Unimproved,  and  Unappropriated  (Alaska  only) 

.2  Citizenship 

.21  Citizenship  of  Corporations  and  of  Associations  Acting  Through 
Agents 

A.  Corporations 

B.  Association  of  Persons  Unincorporated 
.22  Citizenship  of  Individuals 

A.  Native  Born 

B.  Alien  Who  Has  Declared  Intent  of  Citizenship 

C.  Naturalized  Citizen 

.23  Trustee  to  Disclose  Nature  of  Trust 

A.  Citizenship 

B.  Final  Certificate 

.3  Possessory  Rights 

.31  Right  by  Occupancy 

A.   Evidence  Required 
.32  Certificate  of  Court  Required 
.33  Corraborative  Proof  Required 

.4  Publication  of  Notice 

.41  Newspaper  Designation 

A.  Agreement  of  Publisher 

B.  Period  of  Publication 

C.  Responsibilities  of  Publisher 
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.42  Contents  of  Published  Notice 

A.  Required  Information 

B.  Posting  of  Publication  Notice  by  BLM 
.43  Authorized  Officer  to  Designate  Newspaper 
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3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 

.01  Purpose.   This  Manual  section  provides  procedures  and  guidance  for 
processing  mineral  patent  applications  for  lode  claims. 

.02  Objectives.   The  objective  is  to  assure  that  all  statutory  and 
regulatory  requirements  of  the  mining  laws  are  met  prior  to  the  issuance 
of  patents  to  lode  mining  claims. 

.03  Authority. 

A.  General  Statute.   Mining  Law  of  May  10,  1872  (17  Stat.  92,  R.S. 
2325,  30  U.S.C.  29);    P.L.  250  (Act  of  August  12,  1953),  67  Stat.  539, 
30  U.S.C.   Sec.  501;  P.L.  585  (Act  of  August  13,  1954),  68  Stat.  708, 

30  U.S.C.   Sec.  521  et  seq. 

B.  Regulations.   43  CFR  3862. 

.04  Responsibility.  (See  BLM  Manual  Section  3860.04). 

.05   Definitions.   (Reserved) 

A.   Lode  Claim:   a  mining  claim  located  on  a  vein  or  lode  of  quartz 
©r  other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper, 
or  other  valuable  deposits.   (30  U.S.C.  23.) 
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.1  Lode  Claim  Patent  Application.   An  application  for  patent  to  a  lode 
mining  claim  must  be  filed  in  duplicate  with  the  proper  BLM  State  Office, 

.11  Application  for  Patent.   To  assure  that  all  application  require- 
ments have  been  met,  use  the  Minerals  Worksheet  and  Schedule  of  Exclu- 
sions, Form  3860-1  (see  Illustration  1). 

A.   Contents  of  Application.  No  specific  form  of  patent  applica- 
tion is  required.   Application  must  contain  or  be  accompanied  by  the 
following  data: 

1.  Mineral  Survey  Plat  and  Field  Notes.   Two  copies  of  the 
mineral  survey  plat  and  two  copies  of  the  field  notes.   (See  43  CFR 
3861.7-2.)   They  must  be  examined  for  the  following: 

a.  Side  and  End  Lines  of  Lode  Mining  Claims. 

(1)  Verify  that  the  end  lines  of  each  lode  mining  claim 
are  parallel. 

(2)  Verify  that  each  side  line  is  no  more  than  300 
feet  from  the  middle  of  the  vein  or  lode,  that  the  designated  point  of 
discovery  is  not  more  than  300  feet  from  either  side  line,  and  that  the 
side  lines  are  no  more  than  1500  feet  in  length. 

b.  Exclusions.  Any  exclusions  stated  in  the  application 
are  checked  to  determine: 

(1)  If  the  acreage  of  the  lode  mining  claims  less  the 

exclusions  is  correctly  computed. 

(2)  If  the  exclusions  shown  in  the  field  notes  and 
on  the  plat  have  been  properly  reflected  in  the  application. 

c.  Certificate  of  Expenditures.   Field  notes  must  be  accom- 
panied by  a  certificate  of  the  office  cadastral  engineer  that  not  less 
than  $500  worth  of  labor  has  been  expended  or  improvement  made.  (See  43 

'  CFR  3861.2-2  and  Certificate  of  Expenditures,  Improvements,  and  Mineral 
Survey,  Form  3860-8  (Illustration  2).) 

2.  Proof  of  Posting  on  Claim.  A  statement  must  be  made  by 
two  credible  witnesses,  other  than  the  applicant  or  his/her  attorney-in- 
fact,  that  the  notice  of  intention  to  apply  for  patent  and  a  copy  of 
the  plat  of  survey  were  posted.  This  statement  must  include  the  date 
and  place  of  posting  and  affirm  that  posting  has  been  made  in  a  con- 
spicuous place  on  the  claim.  Two  copies  of  the  proof  must  be  filed, 
accompanied  by  two  copies  of  notice  of  intention  to  make  application 
as  posted. 
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3.   Right  of  Possession.   Each  applicant  must  show  right  of 
possession  to  the  claim  and  must  clearly  state  the  facts  constituting 
his/her  right  to  patent.   (See  43  CFR  3862.3-1.) 

a.   Required  Information 

(1)  Description  of  area  included  in  application,  includ- 
ing Mineral  Survey  Number. 

(2)  Name  of  claim(s). 

►  (3)   Sufficient  evidence  that  he/she  has  located  a  valu- 

able mineral  deposit  in  every  aspect  (see  43  CFR  3862. 1-1 (a) ) .  When  the 
mineral  specialist  finds  that  the  mineral  patent  application  contains  in- 
sufficient information  to  determine,  in  the  office,  whether  a  valuable 
mineral  deposit  has  been  found,  he/she  should  make  informal  requests  for 
the  required  information.   If  the  patent  applicant  fails  to  submit  the 
required  information  in  a  timely  manner,  a  formal  request  should  be 
issued  for  the  desired  information.   Failure  to  comply  with  the  formal  re- 
quest .carries  the  penalty  of   rejection  of  the  patent  application.   Some 
applicants  may  claim  to  be  in  compliance  with  the  regulations  while  BLM  • 
may  disagree.   In  such  cases,  the  responsible  official  determines 
whether  to  issue  a  decision  rejecting  the  mineral  patent  application  or 
to  allow  the  applicant  to  exercise  his/her  right  to  a  hearing.         <_ 

(4)   Specific  evidence  that  an  amount  equal  to  $500  has 
been  expended  for  development  of  each  claim  listed  in  the  patent  appli- 
cation.  (Refer  to  mineral  surveyor's  field  notes.)   In  the  case  of  more 
than  one  claim,  all  work  can  be  performed  on  one  claim,  as  long  as  all 
claims  benefit  from  the  work. 

(a)  Improvements  such  as  building,  machinery,  or 
roadways  must  be  excluded  from  a  mineral  patent  application  unless  it 
can  be  clearly  shown  that  they  are  associated  with  actual  excavations 
and  are  essential  to  developing  and  facilitating  extraction  of  a  mineral 
from  the  claim.   (See  43  CFR  3861.2-3(b) . ) 

(b)  Improvements  made  by  a  former  mining  claimant 
who  has  abandoned  the  claim  cannot  be  included. 

(c)  Geological,  geochemical,  and  geophysical  survey, 
which  can  be  counted  as  annual  assessment  work,  cannot  be  counted 
toward  $500  patent  development  work  (43  CFR  3851.2(a)(4)). 

4.  Possessory  Title.  Applicant  must  furnish  satisfactory 
evidence  of  possessory  title.   (See  .13  and  .3.) 

5.  Title  Evidence.   Certificate  of  title  or  abstract,  ac- 
companied by  appropriate  mineral  location  notice.   (See  43  CFR  3862.1-3 
and  .13.) 

BLM  MANUAL  Rel .  3-55 

Supersedes  Rel.  3-38  11/22/78 


.11A6 


I 


3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 


6.  Publication  Notice.   A  copy  of  the  publication  notice  is 
posted  in  the  public  room  of  the  proper  BLM  Office.   This  may  be  a 
reproduced  copy. 

7.  Agreement  of  the  Publisher.   One  copy  of  an  agreement  with 
a  publisher  that  he  must  hold  the  applicant  alone  responsible  for  the 
cost  of  publication.   (See  . 41A.) 

8.  Proof  of  Citizenship.   (See  .2,) 

9.  Authorized  Agent.   Evidence  of  authority  to  act  on  behalf 
of  applicant.   (See  .11C1  and  .2.) 

10.   Occupancy  Statement  (Alaska) .   Statement  that  land  is  not 
occupied,  reserved,  improved,  or  appropriated.   (See  43  CFR  3862.1-5.) 

B.  Atomic  Bomb  Statement.   If  an  application  to  patent  includes 
mining  claims  located  after  August  1,  1946,  the  applicant  must  state 
whether  he  has  had  any  direct  or  indirect  part  in  the  development  of 
the  atomic  energy  program.   (See  43  CFR  3862. 1-1  (b) . ) 

C.  Signing  in  Land  District.   The  application  must  be  executed 
by  the  mining  claimant,  except  for  a  nonresident  or  a  resident  claimant 
not  within  land  district,  who  may  have  a  duly  authorized  agent  within 
the  State  (or  in  the  case  of  Alaska,  the  land  district  where  the  claim 
is  located)  execute  the  application  (30  U.S.C.   Sec.  29). 

1.  Power  of  Attorney.   A  duly  authorized  agent  is  a  person 
designated  by  an  individual,  or  by  a  group  of  individuals  such  as  an 
association  or  corporation,  to  act  for  them  in  matters  relating  to  the 
application  for  patent.   Proof  of  the  appointment  of  a  duly  authorized 
agent  must  be  by  a  power  of  attorney.   The  Act  of  January  22,  1880, 
(21  Stat.  L.  61,  30  U.S.C.   Sec.  29)  provided  for  the  appointment  of 
agents  where  the  claimant  is  a  nonresident  or  is  out  of  State  and  the 
agent  is  conversant  with  the  facts  to  be  established  by  affidavit. 

2.  Filing  in  Two  States.   When  a  mining  claim  is  in  two 
States,  separate  patent  applications  must  be  filed  in  each  State  Office 
having  jurisdiction,  but  one  copy  of  the  evidence  of  title  and  one 
proof  of  patent  expenditures  need  be  filed  in  only  one  State  Office. 
The  authorized  officers  of  the  two  States  must  decide  which  office  is 
responsible  for  ordering  the  notice  for  publication,  in  which  office 
the  title  evidence  and  other  single  documents  are  filed,  and  which 
office  must  take  the  lead  in  the  final  proceedings  described  in  43  CFR 
1823.4. 
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D-   Contiguous  Claims.   Claims  to  be  embraced  in  a  single  appli- 
cation must  be  contiguous,  with  certain  exceptions. 

1.   Exceptions. 

a.  Applicant  has  a joining  patented  claims  which  he  either 
previously  patented  or  purchased.   Contiguity  of  certain  mining  claims 
is  not  destroyed  by  the  fact  that  an  absolute  fee  title  exists  in  the 
mining  claimant  as  to  some  of  them.   An  owner  of  a  number  of  claims  who 
has  received  patent  for  certain  contiguous  claims  of  a  group  may  apply 
for  a  patent  for  the  remainder  in  one  application.   (See  Wagner  53  L.D. 
614  (1932).)  — 

b.  The  rejection  of  one  claim  which  caused  the  remaining 
claims  to  be  discontiguous  should  not  cause  the  cancellation  of  remain- 
ing claims.   Remaining  claims  are  allowed  to  be  retained  and  embraced 
in  a  single  entry  and  patent.   (See  William  Dawson  40  L.D.  17  (1911).) 


ous 


c.   Cornering  mining  locations  are  held  not  to  be  contigu- 

E.   Status.   Check  land  status  records  for  the  following: 

!•   Availability  of  Minerals.   Determine  if  lands  were  subject 
to  location  on  date  the  claims  were  located. 

a-   Reserved  Minerals.   Determine  type  of  entry  under  which 
surface  title  may  have  passed  from  the  United  States. 

(1)  Act  of  July  17,  1914,  as  amended  by  the  Act  of 
July  20,  1956   (70  Stat.  592,  30  U.S.C.   Sec.  122).   For  applications 
involving  these  reserved  minerals  refer  to  43  CFR  3813  and  to  the 
decision  in  C.W.  Brennen  v.  Udall,  379  F  2d  803,  cert,   denied  S.  Ct. 
No.  634,  19  L.  Ed  468,  as  to  Oil  Shale.   This  provision  applies  only 
to  minerals  discovered  and  located  prior  to  February  25,  1920,  and 
reserved  in  the  patent  under  the  Act  of  July  17,  1914  (38  Stat.  509, 
30  U.S.C.   Sec.  122). 

(2)  Stockraising  Homestead  Entries.   Applications 
involving  minerals  of  this  nature  must  acknowledge  that  title  transfer 
is  effected  only  as  to  the  mineral  estate  and  use  of  so  much  of  surface 
as  set  forth  under  43  CFR  3814.2.  (See  BLM  Manual  Section  3814.) 

(3)  Alaska  Public  Sale  Act.   Minerals  involved  in  title 
transfers  under  the  Alaska  Public  Sale  Act  are  subject  to  location  and 
entry  with  the  mineral  applicant  assuming  responsibilities  for  surface 
and  improvement  damage  as  set  forth  under  43  CFR  3811.2-8. 
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(4)  0.  and  C.  Lands.   Applications  for  mineral  patents 
on  0.  and  C.  lands  for  claims  located  after  August  28,  1937,  must  con- 
tain a  notation  "Mining  Claims  on  0.  and  C.  Lands,  under  the  Act  of 
April  8,  1948."  Patent  may  issue  subject  to  the  conditions  and  limita- 
tions of  the  Act.   (See  43  CFR  3821.) 

(5)  Minerals  on  Acquired  Lands.  Minerals  on  acquired 
lands  are  not  open  for  mineral  entry.  These  minerals  are  subject  to 
leasing  only.   (Exception:   See  78  I.D.  368.) 

b.   Withdrawn  Lands .   Each  withdrawal  contains  provisions 
unto  itself  which  may  preclude  mining  claim  location.   Review  the 
specific  terms  of  the  withdrawal  affecting  each  area  and  any  subsequent 
restoration.   Some  types  of  withdrawals  allow  for  mining  location  under 
certain  conditions. 

(1)  Stock  Driveway  withdrawals  (The  Act  of  January  29, 
1929;  45  Stat.  1144;  43  U.S.C.  300)  allow  for  patenting  of  the  mineral 
estate  only.   Each  application  for  mineral  patent  must  contain  a  pro- 
vision of  acknowledgment  to  the  effect  that  application  for  mineral 
patent  is  for  the  mineral  estate  and  use  of  surface  only  as  necessary 
for  mining.   (See  43  CFR  3815.8.) 

(2)  Reclamation  withdrawals  may  be  opened  to  mineral 
entry  and  patent  as  set  forth  by  the  Act  of  April  23,  1932.   (See  43 
CFR  3816.) 

(3)  Powersite  withdrawals.   Subsequent  to  the  Act  of 
August  11,  1955,  (P.L.  359)  lands  in  such  withdrawals  were  subject  to 
mineral  entry  and  patent  of  mining  claims  under  Sec.  24  of  the  Federa? 
'Power  Act.   (See  BLM  Manual  Section  3730.) 

(4)  National  Parks  and  National  Monuments.   Such  lands 
are  generally  not  subject  to  mineral  location.   Certain  exceptions  are 
set  forth  under  43  CFR  3811.2-2  and  more  specifically  under  43  CFR  3826. 

(5)  National  Forest  Wilderness.   Patents  issued  for 
mining  claims  located  after  September  3,  1964,  convey  title  to  mineral 
deposits  but  reserve  to  the  United  States  all  title  in  and  to  the' 
surface.   Effective  December  31,  1983,  the  National  Forest  Wilderness 
lands  will  be  withdrawn  from  mineral  entry. 
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c.   Lands  subject  to  the  Mineral  Leasing  Act  of  1920  as 
amended.   (See  BLM  Manual  Section  3740.) 

(1)  Period  February  25,  1920  to  August  13,  1954.   Prior 
to  the  enactment  of  P.L.  250  (Act  of  August  12,  1953  and  P.L.  585  (Act 
of  August  13,  195*0),  a  mining  claim  could  not  be  validly  located  on 
any  lands  included  in  a  permit  or  lease : 

(a)  Issued  under  the  Mineral  Leasing  Act  of 
February  25,  1920;  as  amended;  or 

(b)  Covered  by  an  application  or  offer  for  a  per- 
mit or  lease  under  the  Mineral  Leasing  Act;  or 

(c)  Known  to  be  valuable  for  minerals  subject  to 
disposition  under  the  Mineral  Leasing  Act. 

(2)  Period  Subsequent  to  August  13,  1954.   (See 
Appendix  2,  Solicitor's  Opinion  M-36787,  October  31,  1969.) 

(a)  A  mining  claim  may  be  located  on  lands  leased 
under  the  Mineral  Leasing  Act,  except  where  locatable  minerals  are 
intermixed  or  commingled  with  leasable  minerals.   (See  Appendix  3, 
Solicitor's  Opinion  M-36764.4357,  December  4,  1968.) 

(b)  Where  P.L.  250  or  P.L.  585,  as  amended  by  the 
Geothermal  Steam  Act  of  1970,  applies,  all  leasable  minerals  or  geother- 
mal  resources  are  reserved  to  the  United  States,  except: 

i.   If  at  the  time  of  issuance  of  mineral  patent 
there  are  no  leases,  permits,  offers,  or  applications  on  the  land  under 
the  Mineral  Leasing  Act  or  Geothermal  Steam  Act; 

ii.   If  the  lands  are  not  known  to  be  valuable 
for  a  leasing  Act  mineral  (including  geothermal  resources);  or 

iii.   If  known  to  be  valuable,  the  land  is  not 
subject  to  the  Mineral  Leasing  Act  or  Geothermal  Steam  Act. 

(3)  Classification  of  Mining  Claims  Under  Public  Law 
585.   (The  Act  of  August  13,  1954.) 

(a)  Mining  claims  located  on  vacant  lands  later 
covered  by  mineral  leases  or  permits  before  August  13,  1954  are  valid. 

(b)  Mining  claims  located  before  July  31,  1939,  on 
lands  covered  by  mineral  leases,  permits,  or  applications  for  same  or 
known  to  be  valuable  for  leasable  minerals  are  invalid. 
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(c)  Mining  claims  located  between  July  31,  1939,  and 
February  10,  1954,  on  lands  covered  by  mineral  leases,  permits,  or 
applications  for  same  or  known  to  be  valuable  for  leasable  minerals  are 
valid  only  if  the  provisions  of  Public  Law  250  and/or  Public  Law  585 
have  been  compiled  with. 

(d)  Mining  claims  located  between  February  10,  1954, 
and  August  13,  1954,  on  lands  covered  by  mineral  leases,  permits,  or 
applications  for  same, or  known  to  be  valuable  for  leasable  minerals, 
are  invalid. 

(e)  Mining  claims  located  after  August  13,  1954,  on 
lands  covered  by  mineral  leases,  permits,  or  applications  for  same, or 
known  to  be  valuable  for  leasable  minerals, are  not  affected  due  to  the 
separation  of  rights  to  locatable  and  leasable  minerals  by  Public  Law 
585. 

d.  Segregation  of  Lands.   Lands  segregated  by  classifica- 
tion or  application  may  be  open  to1  location  under  the  mining  laws. 
Official  records,  historical  indexes,  tract  books,  serial  pages,  case 
files,  etc.,  should  be  carefully  checked. 

e.  Other  Conflicts.   Check  for  any  other  possible  conflicts 
on  the  xand  status  records  that  may  preclude  allowance  of  the  entry. 

.12  Service  Charge.   A  nonrefundable  service  charge  of  $25  must  be 
paid  upon  filing  of  a  mineral  patent  application. 

.13  Evidence  of  Title.   The  application  must  be  supported  by 
acceptable  evidence  that  possessory  title  is  vested  with  the  applicant. 
This  may  be  done  by  an  abstract  of  title,  a  certificate  of  title,  or  by 
assertion  of  possessory  right  (see  .3  for  possessory  rights). 

A.   Abstract  of  Title.   This  must  be  certified  by  either  an 
abstractor  acceptable  to  the  Bureau  or  by  the  legal  custodian  response 
ble  for  the  records  of  locations  and  transfers  of  mining  claims  of  the 
appropriate  county. 

1.   Location  Certificates.   Abstract  must  be  accompanied  by 
one  certified  copy  of  the  original  mineral  location  notice  for  each 
claim  and  of  any  amended  or  supplemental  mineral  location  notices, 
certified  by  the  legal  custodian  of  the  record  of  mining  locations  for 
the  county  in  which  the  claim  is  located.   (See  43  CFR  3862.1-3(9).) 

a.   Date  of  Certifying  abstract  must  be  reasonably  near 
the  date  of  filing  of  the  application.   (See  43  CFR  3862.1-3(e) . ) 


BLM  MANUAL  Rel*  3  38 

Supersedes  Rel.  71  10/6/76 


.13A2 

3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 


2.   Supplemental  Abstract.   A  certified  supplemental  abstract 
must  be  furnished  showing  full  title  vested  in  the  applicant  to  include 
the  date  of  filing.   (See  43  CFR  3862.1-3(e) . ) 

B-   Certificate  of  Title.   Form  3860-2,  Certificate  of  Title  on 
Mining  Claims,  must  be  used.   (See  Illustration  3  and  43  CFR  3862.1- 
3(a).)   This  certificate  must  be  certified  to  as  described  in  .13A, 
and  must  be  accompanied  by  certified  copies  of  the  location  notices 
as  described  in  .11A1,  and  must  be  dated  and  supplemented  as  described 
in  .13Ala  and  .13A2. 

c-   Title  Opinion.   When  acceptable  evidence  of  title  has  been 
filed,  the  case  file  must  be  referred  to  the  appropriate  office  of  the 
Solicitor,  Department  of  the  Interior,  for  an  opinion  on  whether  full 
possessory  title  is  vested  with  the  applicant (s) . 

•14  Evidence  Relating  to  Destroyed  or  Lost  Records.   If  mining 
records  have  been  lost  or  destroyed,  as  by  fire  or  natural  disasters, 
the  applicant  must  submit  a  statement,  supported  by  the  statements  of 
other  parties  cognizant  of  the  facts,  as  to  his  location,  occupancy, 
possession,  improvements,  etc.   The  applicant  must  furnish  any  deeds, 
certificate  of  location  or  purchase,  or  any  other  evidence  which 
establishes  his  claim  (see  .3). 

•15  Statement  Required  that  Land  is  Unreserved,  Unoccupied, 
Unimproved,  and  Unappropriated  (Alaska  only).   If  lands  applied  for  are 
in  Alaska,  the  following  statements,  corroborated  by  at  least  two  dis- 
interested witnesses,  must  be  submitted: 

-  That  no  portion  of  the  land  is  occupied  or  reserved  by  the 
United  States  so  as  to  prevent  its  acquisition  under  the 
mining  laws, 

-  That  the  land  is  not  occupied  or  claimed  by  Natives  of 
Alaska,  and 

-  That  the  land  is  unoccupied,  unimproved,  and  unappropriated 
by  any  person  claiming  the  land  other  than  the  applicant. 


BLM  MANUAL  Rel  #  3_38 

10/6/76 


.2 
3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 


.2  Citizenship 

.21  Citizenship  of  Corporations  and  of  Associations  Acting  Through 
Agents.   Proof  of  citizenship  must  be  furnished. 

A.  Corporations.   It  is  required  that  corporations  be  organized 
under  laws  of  the  United  States  or  the  laws  of  any  of  the  States. 

1.  Certificate  of  Incorporation.  A  certified  copy  of  the 
charter  or  certificate  of  incorporation  must  be  filed.   If  corporate 
qualifications  have  previously  been  filed,  a  reference  by  serial  number 
to  the  record  in  which  it  has  been  filed,  together  with  a  statement  as 
to  any  amendments,  is  acceptable. 

2.  Authorized  Agent.   A  copy  of  the  resolution  of  the  Board  of 
Directors  authorizing  its  agent  to  file  the  application,  certified  to 

by  the  secretary  of  the  corporation  under  seal,  is  required.   The 
president  or  vice-president  of  the  corporation  may  execute  an  appli- 
cation for  patent  without  resolution  of  the  board  of  directors,  provided 
he  has  authority  to  do  so.   Note  requirements  in  .11C  where  applicant  is 
nonresident  or  is  out  of  State. 

B.  Association  of  Persons  Unincorporated.   Evidence  of  citizen- 
ship for  each  member  of  the  association  must  be  provided.   A  Statement 
giving  date  and  place  of  birth  and  present  residence  may  be  made  by  a 
duly  authorized  agent  on  their  behalf. 

1.  Statement  of  Each  Person.   An  individual  statement  giving 
date  and  place  of  birth  and  present  residence  may  be  signed  by  each 
member  of  the  association  or 

2.  Statement  by  Agent.   A  duly  authorized  agent  may  sign  a 
citizenship  statement  on  behalf  of  each  member  of  the  association. 
Such  a  statement  must  be  accompanied  by  a  power  of  attorney  from  the 
parties  forming  the  association  authorizing  such  agent  to  act  on  their 
behalf.   Note  requirements  in  . 11C  where  applicant  is  not  a  resident  or 
is  out  of  State. 

.22  Citizenship  of  Individuals. 

A.  Native  Born.   A  statement  to  that  effect,  giving  date  and 
place  of  birth  and  present  residence. 

B.  Alien  Who  Has  Declared  Intent  of  Citizenship.   A  statement 
must  be  filed  showing  date,  place,  the  court  before  which  he  declared 
his  intention,  and  present  residence. 
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C.   Naturalized  Citizen.   A  statement  showing  the  court  from 
_wjiich  naturalization  papers  were  issued,  the  number  of  such  certificate! 
if  known  and  present  residence. 

.23  Trustee  to  Disclose  Nature  of  Trust.  Anyone  applying  for  a 
■patent  as  a  trustee  must  fully  disclose  the  nature  of  the  trust  and  the 
name  of  the  cestui  que  trust. 

A.  Citizenship.   The  trustee  must  furnish  satisfactory  proof  of 
citizenship  for  himself  and  the  beneficiaries. 

B.  Final  Certificate.   The  names  of  the  beneficiaries  and  the 
trustee  must  be  inserted  in  the  final  certificate  of  entry. 
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,3  Possessory  Rights 

.31  Right  by  Occupancy.  R.S.  2332  (30  U.S.C.  38)  provides  that 
possessory  title  to  mining  claims  may  be  shown  by  secondary  evidence 
other  than  an  abstract  or  certificate  of  title,  when  the  official 
records  have  been  lost  or  destroyed.  (See  .14.) 

A.  Evidence  Required.   In  lieu  of  an  abstract  or  certificate 
of  title,  an  applicant  for  patent  to  a  mining  claim  or  claims  may 
furnish: 

1.  A  certified  copy  of  the  statute  of  limitations  applicable 
to  mining  claims  in  the  particular  State  and 

2.  His  statement  of  the  facts  as  to  the  origin  and  mainten- 
ance of  his  title,  which  may  include : 

a.  Area  of  claim  » 

b.  Kind  and  extent  of  mining  improvements, 

c.  Whether  title  has  been  disputed  in  court  proceedings 
or  otherwise, with  details,  and 

d.  Other  matters  known  to  him  that  bear  upon  the  right 
of  possession. 

.32  Certificate  of  Court  Required.  The  applicant  must  provide 
a  certificate,  under  seal,  by  the  clerk  of  the  court  having  jurisdic- 
tion, that  no  action  involving  the  right  of  possession  to  the  claim 
is  pending  and  that  there  has  been  no  litigation  affecting  applicant  s 
title  to  the  claim  other  than  that  decided  in  favor  of  the  applicant. 

.33  Corroborative  Proof  Required.   The  applicant  must  provide 
supporting  statements,  corroborating  the  narrative  of  facts  relative 
to  the  possession,  occupancy,  and  improvements,  by  disinterested  persons 
of  credibility  who  are  cognizant  of  the  facts  in  the  case. 
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.4  Publication  of  Notice.   Ordinarily,  publication  is  not  ordered 
until  title  opinion  is  received  from  Solicitor  showing  full  title  vested 
in  the  applicant  as  of  the  date  of  filing  the  application.   However,  if 
applicant  so  requests,  publication  may  be  authorized  at  an  earlier  date 
if  the  applicant  agrees  to  publish  at  his  own  risk.   If  full  title  is 
found  vested  in  the  applicant  or  subsequently  established,  proceed  as 
follows: 

.41  Newspaper  Designation.  The  applicant  is  furnished  the  name  of 
"the  newspaper  nearest  the  claim  in  which  the  notice  is  to  be  published 
(see  43  CFR  3862.4-2).   The  newspaper  must  be  designated  by  the  author- 
ized officer.   It  must  be  a  newspaper  of  established  character  in  gen- 
eral circulation  published  nearest  the  claim  (it  need  not  be  in  the 
same  county  or  mining  district) . 

A.  Agreement  of  Publisher.   The  applicant  must  file  an  agreement 
of  the  publisher  to  hold  the  applicant  responsible  for  the  cost  of 
publication. 

B.  Period  of  Publication.   The  period  of  publication  is  sixty 
(60)  days,  except  that  in  all  cases  the  first  day  of  publication  is 
excluded  in  calculating  the  60-d£fy  period;  otherwise  proceed  as  follows: 

1.  Daily  Paper.   Publish  in  the  Wednesday  issue  for  nine 
consecutive  weeks. 

2.  Weekly  Paper.   Publish  in  nine  consecutive  issues. 

3.  Semi-weekly  or  Tri-weekly  Paper.   Publish  on  the  same  day 
of  each  week  for  nine  consecutive  issues. 

C.  Responsibilities  of  Publisher.   Transmit  notice  to  publisher  and 
instruct  publisher  to: 

1.  Furnish  Copy  of  First  Publication.  A  copy  of  the  first 
publication  is  furnished  the  authorized  officer  for  review  as  to  its 
accuracy. 

a.   Correction.   If  correction  is  necessary,  forward  proper 
advice  to  publisher  and  require  publication  of  corrected  notice  for 
full  60-day  publication  period.  Notify  applicants  that  claim  must  re- 
main posted  during  additional  publication  period. 

(1)   Additional  Costs.   Additional  costs  for  correction 
are  met  by  the  following  (see  43  CFR  1824.2): 

(a)  The  publisher,  if  he  made  the  error. 

(b)  Otherwise,  the  United  States  Government. 
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.4-2  Contents  of  Published  Notice.   The  notice  must  include  all 
data  given  in  the  notice  posted  upon  the  claim. 

A.  Required  Information.   At  a  minimum,  the  notice  must  contain; 

1.  Date  of  posting  notice  on  the  claim   (See  43  CFR 
3861.7-1.)  , 

2.  Name  of  claimant (s)  , 

3.  Name  of  claim(s), 

4.  Mineral  survey  number, 

5.  Mining  district  and  county, 

6.  Name  of  conflicting  and  adjoining  claims,  and 

7.  Location  of  claim  by  giving  connecting  line  to  nearest 
U.S.  mineral  monument  or  corner  of  public  land  survey  as  shown  on 
survey  and  boundary  of  claim  by  courses  and  distances.   If  the  applica- 
tion contains  multiple  claims,  the  perimeter  boundary  is  described  by 
course  and  distance. 

B.  Posting  of  Publication  Notice  by  BLM.  A  copy  of  the  publica- 
tion notice  is  posted  in  the  proper  BLM  office  public  room  for  the  full 
period  coinciding  with  the  60-day  period  of  approved  publication. 

.43  Authorized  Officer  to  Designate  Newspaper.   (See  .41.) 

.44  Charges  for  Publication. 

A.  Cost  of  Publication.   The  publisher  may  not  charge  more  than 
State  law  allows  for  publication  of  legal  documents. 

B.  Form  of  Notice.   Form  of  notice  must  be  as  brief  as  possible 
using  only  standard  and  commonly  used  abbreviations,  but  not  so  brief 
as  to  be  unintelligible  to  the  average  reader.   (See  43  CFR  3862.4-4 
for  sample  notice.)  » 

.45  Proof  by  Applicant  of  Publication  and  Posting.   If  no  adverse 
claims   have  been  filed  during  the  publication  period,  the  claimant 
must  furnish  proof  of  publication  and  posting  on  claim. 

A.   Proof  of  Publication.   After  the  60-day  period,  the  applicant 
must  furnish  a  sworn  statement  by  the  publisher  that  the  statement  was 
published  for  the  statutory  period,  giving  the  first  and  last  dates  of 
publication. 


BLM  MANUAL  ^0/6/76 

Supersedes  Rel.  105 


.45B 
3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 


B.   Proof  of  Posting.   The  applicant  or  his  authorized  agent  must 
furnish  a  statement  showing  that  the  notice  of  the  application  and  the 
plat  of  survey  remained  conspicuously  posted  on  the  claim  or  claims  to 
be  patented  during  the  entire  60-day  period  of  publication. 


NOTE :   The  ending  date  in  this  proof  cannot  coincide  with  the 
last  date  of  publication,  but  must  include  the  3  or  4 
days  subsequent  to  the  last  day  of  publication;  i.e. 
it  must  include  the  full  60  days.   This  requirement  of 
the  law  may  not  be  waived. 

C.  Proof  of  Posting  in  the  Proper  BLM  State  Office.  Evidence 
of  posting  may  consist  of  the  original  posted  notice,  included  in  the 
file  with  the  dates  of  posting  and  date  of  removal  noted  on  its  face 
over  the  signature  of  the  authorized  officer,  or  a  certification  that 
it  was  posted  for  the  full  60-day  period,  giving  the  dates  of  posting 
(30  U.S.C.  29). 

D.  Adverse  Claims.   If  an  adverse  claim  is  filed,  patent  pro- 
ceedings are  stayed  with  the  exception  of  the  completion  of  publica- 
tion.  (See  43  CFR  3871.) 

.46   Payment  of  Purchase  Price  and  Statement  of  Charges  and  Fees. 
After  the  claimant  has  furnished  proof  of  publication  and  posting  on  the 
claim,  if  no  adverse  claim(s)  were  filed,  the  claimant  may  be  permitted 
to  pay  for  the  land  to  which  he  is  entitled  and  furnish  the  statement 
of  charges. 

A.  Purchase  Money.   Notify  applicant  to  pay  the  purchase  price 
of  the  land  at  the  rate  of  $5  per  acre  or  fraction  thereof.   On  several 
contiguous  mining  claims  of  fractional  acreages,  the  purchase  price  is 
computed  on  the  basis  of  the  total  acreage  included  in  the  application. 

B.  Statement  of  Fees  and  Charges.   Request  a  statement  by  the 
applicant  of  all  charges  and  fees  paid  by  him  to  the  proper  BLM  office 
and  charges  for  publication  and  survey. 
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.5  Entry  and  Transfers. 

.51  Allowance  of  Entry;  Transfers  Subsequent  to  Application  Not 
Recognized.   If  all  of  the  foregoing  is  found  to  be  satisfactory, 
recheck  status  and  complete  page  one  of  the  Mineral  Entry  Final 
Certificate  (Form- 1860-1,  Illustration  4).   Completion  of  page  one 
evidences  that  the  applicant  has  complied  with  all  of  the  statutory  pro- 
visions of  posting,  payment,  etc.  under  30  U.S. C.  29.   Upon  completion 
of  this  portion  of  the  Final  Certificate,  the  requirements  for  annual 
assessment  work  ceases.   The  Final  Certificate  is  prepared  and  dated  the 
same  day  the  purchase  money  is  received  or  as  soon  thereafter  as 
possible.   (Form  3860-1  must  show  date  of  payment  as  the  date  of  entry.) 

A.   Preparation  of  Final  Certificate.   Only  the  original  of  the 
Final  Certificate  is  prepared  and  must  remain  with  the  case  file.   The 
applicant  is  notified  by  the  authorized  officer  by  letter  of  issuance 
of  the  Certificate,  with  a  copy  of  the  letter  to  be  forwarded  to  the 

county  recorder  or  the  county  office  charged  with  the  equivalent  respon- 
sibility for  such  records.  The  authorized  officer  also  notifies  the 
affected  District  Manager  that  the  Final  Certificate  will  be  issued  and 
the  current  licensees,  permittees,  lessees,  or  contractors  should  be 
notified  that  their  rights  may  be  terminated. 

1.   Content  of  Final  Certificate.   The  following  information 
must  be  included  on  the  Final  Certificate: 

a.  Citation  of  statutory  authority  for  patenting  of  lode 
claims:   R.S.  2325  and  30  U.S.C.  Sec.  29. 

b.  Full  names  of  applicants  must  be  shown,  unless  the 
individual  uses  initials  as  his  legally  accepted  name.   In  the  case  of 
trust,  the  beneficiaries  and  trustee  must  be  inserted  in  the  final 
certificate.   Names  of  corporations  or  associations  must  be  identical 
with  those  shown  in  the  articles  of  incorporation,  character,  etc.   Do 
not  abbreviate.   Also,  do  not  use  professional  titles. 

NOTE:   Final  Certificate  and  patent  are  issued  in  the  name 
of  the  applicant  without  regard  to  transfers  of  the 
title  to  the  claim  after  filing  of  the  patent  applic- 
ation since  the  title  insures  to  subsequent  trans- 
feree.  If  applicant  or  new  transferee  insists  on 
changing  the  name  of  the  new  owner,  the  applicant 
must  withdraw  his  application  and  the  new  owner  must 
submit  a  new  application,  posting  evidence,  filing 
fee,  etc.   The  abstract  in  the  former  application 
may  be  used  if  brought  up  to  date. 
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c.  Claim  names  may  be  listed  alphabetically,  and  location 
notices  govern  insofar  as  names  of  claims  are  concerned.   If  claims 
are  amended,  then  amended  location  notice  governs  if  the  claim  has 
been  changed. 

d.  Exclusions  must  be  listed  by  claim  name  and  survey 
number  (if  so  designated) .   Portions  of  any  legal  subdivisions  excluded 
must  be  noted. 

NOTE:   Caution  should  be  exercised  since  all  conflicts  are 
not  necessarily  to  be  excluded. 

B.  Corrections  of  Final  Certificate.   Any  corrections  made 
prior  to  actual  issuance  of  patent  are  made  by  pen  and  ink,  crossing 
out  the  original  entry  and  entering  the  new  date.   Each  change  is 
initialed  and  dated  by  the  authorized  officer.   A  new  Certificate  is 
not  issued  to  reflect  corrections. 

C.  Request  for  Mineral  Examination.   Upon  completing  the  Final 
Certificate,  the  case  file  or  a  working  file  (as  each  State  Office 
sees  proper  to  provide)  is  forwarded  to  the  appropriate  District  Man- 
ager or  Regional  Forester  with  a  request  for  examination  and  report. 


BLM  MANUAL  Rel-  3"38 

Supersedes  Rel.  71  10/6/76 


.6 
3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 


.6  Diligent  Prosecution. 

.61  Failure  to  Prosecute  Application  With  Diligence.   If  the 
application  was  completed  within  a  reasonable  time,  a  Final  Certificate 
may  be  issued.   If  the  applicant  has  not  been  diligent  in  compliance 
with  timely  filing  of  Zhe   required  evidence,  the  applicant  is  required 
to  furnish  an  updated  certificate  of  title  and  to  republish  and  repost 
the  notice,  since  adverse  claims  may  have  intervened. 
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.7  Application  Processing  Upon  Contest  or  Protest 

.71  Resumption  of  Patent  Proceedings  After  Suspension  Due  to 
Adverse  Claim    or  Protest.   (See  43  CFR  3862.7-1,  and  BLM  Manual 
Sections  3872.12,  and  3871.5.) 
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.8  Patents  for  Mining  Claims. 

.81  Land  Descriptions  in  Patents.   (See  43  CFR  3862.8-1.) 

A.   Mineral  Report. 

1.   Claims  Recommended  for  Patent.   The  application  may  pro- 
ceed toward  issuance  of  a  patent  after  consideration  of  the  following: 

a.  For  claims  subject  to  P.L.  250  (Act  of  August  12,  1953) 
or  P.L.  585  (Act  of  August  13,  1954)  (see  BLM  Manual  Section  3741)  and 
in  which  the  lands  are  amenable  to  the  provisions  of  the  Mineral 
Leasing  Act  or  the  Geo thermal  Steam  Act,  request  a  report  from  the  USGS 
for  a  determination  as  to  whether  the  lands  are  valuable  for  leasing 
act  minerals  or  geothermal  -resources. 

(1)   No  report  is  necessary  if  there  exists  a  waiver 
under  the  Act,  if  the  lands  contain  existing  leases  or  permits,  or  if 
there  are  applications  or  offers  for  leases  or  permits.   In  these 
instances  the  law  requires  the  continuance  of  the  mineral  reservation. 

b.  Where  provisions  of  P.L.  250  (Act  of  August  13,  1953) 

or  P.L.  (Act  of  August  13,  1954),  as  amended,  do  not  apply,  any  conflict 
between  outstanding  permits  or  leases  under  the  Mineral  Leasing  Act  or 
Geothermal  Steam  Act  must  be  resolved  before  patent  issues.   Private 
contest  proceedings  may  be  required.   (See  BLM  Manual  Section  3744.22 
if  Mineral  Leasing  Act  -  Mining  Claim  conflict  exists  and  P.L.  585 
applies. ) 

c.  -Where  claims  involve  grazing  permits,  leases,  or 
licenses,  advise  the  District  Manager  to  terminate  grazing  privileges 
on  those  lands  to  be  patented. 

NOTE:  The  issuance  of  an  envirc  cental  impact  statement 
before  the  issuance  of  a  patent  to  a  mining  claim 
is  not  necessary.  (U.S.  v.  Kosanke  Sand  Corpora- 
tion, 3  IBLA  189;  August  3,  1973,  on  reconsidera- 
tion, 12  IBLA  282.) 
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2.  Part  of  Claims  Not  Recommended  for  Patent  -  Part  of  Claims 
Recommended  for  Patent.  Where  mineral  report  recommends  that  part  of  the 
claims  in  the  application  may  proceed  to  patent  and  that  adverse  charges 
be  instituted  against  the  remainder,  patent  may  be  issued  for  those  claims 
approved  for  patent  without  waiting  for  a  final  determination  of  issues  on 
the  contested  claims.   Due  caution  should  be  given  to  the  clear  listed 
claims  to  assure  compliance  with  all  requirements  before  issuance  of  pat- 
ent.  Issuance  of  the  patent  for  the  clear  listed  claims  must  be  at  the 
discretion  of  the  applicant.  The  applicant  should  be  advised  that,  in 
requesting  his  consent  to  this  procedure,  the  request  is  only  for  consent 
to  issue  a  patent  for  those  claims  approved  and  that  the  claims  against 
which  adverse  charges  may  be  instituted  do  not  have  to  be  withdrawn. 

a-   Supplemental  Patent.   If  any  of  the  contested  claims  are 
finally  determined  to  be  valid,  a  supplemental  patent  is  issued. 

3.  Claims  Not  Recorded  for  Patent. 

a.  When  the  mineral  report  recommends  that  the  claims  not  be 
allowed  to  proceed  to  patent,  the  case  must  be  processed  as  provided  for 
under  BLM  Manual  Section  3872,  Protests,  Contests,  and  Conflicts. 

b.  In  all  contest  cases  challenging  the  validity  of  a  mining 
claim,  the  prayer  for  relief  must  request  that  the  claim  be  declared  null 
and  void.   (See  U.S.  v.  Kenneth  F.  and  George  A.  Carlile,  67  I.D.  417 
(I960).)  : 

c.  Where  mining  claims  are  not  recommended  for  patent,  upon 
completion  of  all  adverse  proceedings,  cancel  the  Final  Certificate  by 
writing  in  ink  across  the  face  of  the  Final  Certificate  "Cancelled-(date)" 
followed  by  the  initials  of  the  adjudicator  taking  the  action. 

d.  Applicant  should  be  advised  to  apply  for  repayment  of  the 
purchase  money  in  writing.   The  receipt  issued  by  Accounts  for  payment  of 
the  purchase  money  must  accompany  the  request  for  repayment.   If  the 
receipt  has  been  lost  or  destroyed,  a  statement  of  such  fact  must  accom- 
pany the  request  for  repayment.   (See  43  CFR  1822.) 

B.   Completion  of  Final  Certificate.   The  reverse  side  of  Form 
1860-1,  Mineral  Entry  Final  Certificate,  must  be  completed  in  the  appro- 
priate spaces  provided,  listing  those  claims  approved  for  patent.   Reser- 
vations to  be  impressed  in  a  patent  must  be  indicated  on  this  side  of  the 
final  certificate.   The  reservations  should  be  typed  in  full  context. 
Examples  covering  a  list  of  general  and  special  exceptions  and  reserva- 
tions commonly  impressed  on  mineral  patents  are  as  shown  in  BLM  Manual 
Section  1861  and  on  Form  1860-1  (Illustration  4).   All  patents  for  lode 
claims  located  on  or  after  August  30,  1890,  must  contain  the  ditches  and 
canals  reservation. 
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C.  Mineral  Patent.   The  mineral  patent  will  be  prepared  from  the 
information  furnished  on  the  final  certificate.   (See  BLM  Manual  Section 
1862.) 
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Minerals  Worksheet  and  Schedule  of  Exclusions 


Illustration  1 

Form  3860-1 

(.11) 


BLM  MANUAL 
Supersedes  Rel.    71 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

MINERALS  WORKSHEET 

AND 

SCHEDULE  OF  EXCLUSIONS 


Appiican:        George  H.    Bradv 
Nimi  of  CUimCs) 


Kelly   Nos.    1    and    2 


Lode   -  Gold  and   Silver 


George  H.    Brady 


Date  of  Location    September  2.    1958 


ation  Records  BV     ?5,     pagf,**     11    flT1d    14 


2424 


pate  Made    May  3-5,   1974 


Date  Survey  Apprc 


October  1,   1974 


Connected  to  Public  Survey  Corner  HE    Cor.,5eC.25»     T . 18N ■ ,R. 25E . 


■  WlrMn   Sec.    ?S,    T.    18   N,  .    R.    25  E..    EM 

National  Forest 


Bannock 


.emen.iSee  M.c.    field  nnl-es   -   total    S8400.QQ 


DATE  BV 


10/31/74    (L4C 


Posting  on  claim    October   7.    1974.      Statement   .Tones   &   Smltt 

Application  lor  Patent       fH^    October    12-     1974 


Title    filed    10/10/74.    Sudd.    10/15/74.    Approved   12/5/74 
Agreement  of  Publisher       Bannock   Free    Press 


Publication:     Fir 


Tan 


7      197S  L.stD.te     y.h.    27.    1975 


.  Postme  statement  3/5/75  -  poste 


j    10/7/74-3/4/7!. 


PoslinE  m  Offit 


TW.     1ft.    1075    fn    March    11.    197^ 


1/11/75 


iPaid    c,raromcnr    1/5/75 


Nnnp 


Nnnp 


"p  Statement   f<1^   m/12/74 


D/C,    P.L.    585-0&G    (report   from  USGS 
4/8/75 


Date   ol  Emrv       March      5,      1975 


40.751    acres 


Amount  Paid 


S705.00 


KA 


Sta 


i  Conflit 


None 


Claims  Apprt 


Public  La..  ?8'        Report   USGS   -   4/8/75 

Patent 

Kelly  Nos.    1   and    2 


Claims  Contested       None 


10/11/75 


Serial  Number 


Boise,   Idaho 
J-1234 


3862  1-1.  3863  1-3  & 


a&o 


3861   1-1.    S-l  fli  .5-2 


3861  2-1.    2  &    3 


3862  1-1  fit    4-4 


3862  4-6  i     1-2 


4/8/75 2£2. 


7/11/75       IxAa 


lOHTL 


ajm 


4/9/75 


al  De 


of  Contested  Cli 


QjkL 


SCHEDULE  0^   EXCLUSIONS. 


LOCATION  OR  CLAIM 


Kelly  No.  1 
Kelly  No.  2 


2424 
2424 


None 

Granite  Min.  Sur.  1875 


20.661 

20.661 

1.071 

40.251 


Approved: 


April   10.    1975 


<*^*~   A     gjM 


(Signature  of  Examiner) 


Form  3860-1  (May  1975)  H.emr.i,  1400- 
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Certificates  of  Expenditures ,    Improvements, 

And  Mineral  Survey 


Illustration  2 

Form  3860-8 

(.11A1C) 


Form  3860-8 
(February  1977) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE  OF  EXPENDITURES,  IMPROVEMENTS, 
AND  MINERAL  SURVEY 


Name  of  Claimant 


£olu>*rcl   S.  <Sre^L 


Serial  Number 


Date 


/o/Zo/78 


Mineral  Survey  Number 

MS   987£ 


I  HEREBY  CERTIFY  That  the  record  of  the  above- 
described  mineral  survey  furnishes  such  an  accurate  de- 
scription of  all  claims  embraced  within  the  survey  that  it 
will,  if  incorporated  into  a  patent,  serve  fully  to  identify 
the  premises  and  that  references  are  made  in  the  survey- 
to  natural  objects  or  permanent  monuments  so  that  the 
location    of  the   claims    will   be   perpetuated   and  fixed. 


I  Further  Certify  That  the  record  reveals  not 
less  than  $500  worth  of  labor  has  been  expended  for 
improvements  upon  or  for  the  benefit  of  each  of  the 
lode  claims  embraced  within  the  survey  and  that 
the  improvements  were  made  by  the  claimant  or 
his  grantors. 


Date 


/c/ao/7% 


Authorized  Signature 


INSTRUCTIONS 


1.  Title  43  Code  of  Federal  Regulations  3861.2-2  requires 
that  this  Certificate  be  filed  with  the  manager  of  the 
proper  BLM  office  by  an  applicant  for  patent  at  time  of 
filing  the  application  or  at  any  time  within  the  sixty 
(60)  days  of  publication. 

2.  If    the    record    shows    that    the    expenditures    for   im- 


provements   equal    o 


r    exceed    $500    at    the    time    of 


survey    then    this    form    should   be    attached    by    the 


cadastral    engineer 
field  notes. 


the    claimant's    copy    of   the 


for 


3  If  the  record  shows  that  the  expenditures 
improvements  do  not  equal  or  exceed  $500  at  the  time 
of  survey  then  it  is  the  responsibility  of  the  appli- 
cant to  have  this  form  executed  by  the  office 
cadastral  engineer  and  filed  with  the  manager  of  the 
proper  BLM  office  during  the  60-day  publication  period. 


(Reverse  Side) 
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Illustration  3,  Page  1 

Form  3860-2 

(,13B) 


Form  3860-2 
(January  1976) 
((omarly  4-H46) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE  OF  TITLE  ON  MINING  CLAIMS 


FORM  APPROVED 
BUDGET  BUREAU  NO.  42-R1203. 1 


Mineral  Entry  Serial  Number 
1-1234 


John  R.    Wright  Prl  An  individual     |     I- a  corporation,  hereby 

certifies  that  an  examination  of  the  instruments  shown  by  the  indices  in  the  office  of  the  Recorder  of  the  County 
of  Alturus  ■  State  of  Idaho  <  discloses  that  the  title  to  the  mining 

claim  hereinafter  described  that  was  acquired  by  the  locators  of  said  claim  by  the  filing  of  said  claim  is  at  the  date 
hereof  vested  in  George  H.    Brady 

Subject  to:     (1)   Paramount  title  of  the  United  States  of  America. 

(2)  Any  taxes  or  assessments  that  may  be  a  lien. 

(3)  The  inadequacy  of  any  evidence  of  labor  that  may  appear  of  record. 

(4)  Adverse  rights  which  may  exist  by  reason  of  any  encroachment  of  other  mining  claims  onto  the  claim 
hereinafter  described  or  of  any  overlapping  of  the  boundaries  of  said  claim  onto  other  claims. 

The  mining  claim  above  referred  to  is  that  certain  claim  situate  in  the        Granite  mining  district, 

County  of  Alturus  ,  State  of  Idaho  ,  more  particularly 

described  as  follows  (see  instructions): 

Kelly  No.  1  and  Kelly  No.  2  lode  mining  claims,  Recorded  in  Book  25 

at  pages  13  and  14  of  Mining  Records. 

(See  attached  certified  copies  of  location  notices.) 


This    certificate    is    issued    and    accepted    upon   the   understanding   that    the    liability    assumed    hereby    shall   not 
exceed  $100. 


John  R.   Wright 


Seal 


(Individual  or  Firm  Name) 

County  Recorder,  Alturus  County 
Bannock,  Idaho 

(Addraaa) 


October  15,  1974 

(Date) 


By 


T/_ (Signature) 


(Inatraetiona  oc  reverae) 
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Form  3860-2 

(.13B) 
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INSTRUCTIONS 


1,  Description  of  mining  claims  may  be  incorporated  by  refer- 
ence to  and  attachment  of  a  certified  copy  of  certificate 
of  location. 

2.  A     certificate,     when     executed     by     a     corporation,     must: 

(a)  bear  the  corporate  seal; 

(b)  indicate  where  corporation  was  organized;  and, 

(c)  indicate  authority  to  do  business  in  the  state  in  which 
the  land  is  located. 


GPQ   833  -  OBB 
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Mineral  Entry  Final  Certificate 


Illustration  A,  Pace  ] 

Form  ISoO-l 

(-51) 

(.81BJ 


I 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

MINERAL  ENTRY  FINAL  CERTIFICATE 


Filing  Fees,  S 


Land  Office  and  Serial  Number 
.Boise.    Idaho 


Date 

April   15.    1975 


Date 

October   12,    1974 


Date 

April    15,    1975 


DO*-  S.  2325.  30  l>  SC    29 

□  R-  S-  2329,  2331,  3fi  U.5.C.  35 

□  R.  S.  2?r    ji)D  «C    *?l    " 

□  Act  of  March  IV,  I960,  .10  u,s  c.  42(b) 


On  this  day  George  II.    Brady 

P.    0.    Box  25 
Bannock,    Idaho      84720 


paid  the  filing  tees  and   deposited  the  purchase  money   in   the  sum   shown  above  for 
mining  claimu&i  ani  miUfllle  kr.nwn  as 

Kelly  No.    1 
Kelly  No.    2 


.  y'  lode 


,  Township         IS    N.  ,  Range         25    E. 


County  Alturus 


Survev  Nu-rber 


said  Survey  Number  extending 


feet  in  length  along  said 


vein(s)  or  iodefs).    EXPRESSLY    EXCEPTING    AND    EXCLUDING    from  said  purchase   all    thai  portion   of  the   ground 
embraced  in  isimsg  claims)  or  survey  (.sj  designated  as  Survey (s)  Numberts) 


Granite  M.S.    1875 


THEREFORE:    Patent  may  issue  if  all  is  found  regular  and  upon  demonstration  and  verification  of  a  valid  discovei 
Of  a  valuable  mineral    deposit    and   subject   10   the   reservations,    exceptions .  and  restrictions  noted  herein. 


&IM±* 


(Sien.iureAST  Authorized  Officer) 


April    lis,    1975  _ 


-Chief.    Division    of    Technical     *+~.icoc 
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THIS  PART  MUST  BE  COMPLETED  AND  SIGNED  BEFORE  PATENT  ISSUES 

The  following  mining  claim(s)    [Jj  is     \x}  are    hereby  approved  for  patent,  subject  to  the  reservation(s)  indicated 
below,  embracing  acres 


NAME  OF  CLAIM 

LAND  DESCRIPTION 

Kelly  No.  1 
Kelly  No.  2 

M.S.  2424,  Sec.  25,  T.  18  N. ,  R.  25  E. 

B.M. 
M.S.  2424,  Sec.  25,  T.  18  N.,  R.  25  E.  , 

B.M. 

June  10,  1975 


UJ+\JLL<^~    £.  ^VwiU_- 


(Approving  Officer) 


THIS  PART  MUST  BE  COMPLETED  PRIOR  TO  ISSUANCE  OF    SUPPLEMENTAL  PATENT  ONLY 

Final  determination  having  been  made  concerning  the  following  mining  claim(s),  this  CERTIFICATE  is  hereby  amended 
to  provide  for  the  issuance  of  a  SUPPLEMENTAL  PATENT  embracing  said  claim(s),  subject  to  the  reservation(s) 
indicated  below,  embracing  acres 


NAME  OF  CLAIM 


LAND  DESCRIPTION 


• 


(Dite) 


(Approving  Officer) 


Exceptions  and  Reservations 


CPO    B6B-42S 
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3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 
Patent  Application  Requirements 


All  Minerals: 


All  mineral  patent  applications  must  include  sufficient  details  for  the 
mineral  specialist  to  determine,  in  the  office,  whether  a  valuable  min- 
eral deposit  has  been  found.  The  field  examination  is  to  confirm  the 
facts  contained  in  the  application.  Applications  which  lack  adequate 
information  are  subiect  to  rejection.  Therefore,  the  application  must 
contain,  in  every  case: 

1.  Complete  description  of  general  geology; 

2.  Complete  description  of  economic  geology  and  mineralization; 

3.  Complete  description  of  mineral  deposit  as  to  quantity  and 
quality  (ore  reserves  by  grade); 

4.  Complete  description  of  all  discovery  points; 

5.  Maps  and  results  of  drilling,  sampling,  and  analysis  of  samples 
(if  other  than  routine  methods  of  analysis  are  used,  describe 
the  methods  of  testing  or  analysis) ; 

6.  Complete  description  of  all  workings,  improvements,  etc.,  on 
the  claim; 

7.  Description  of  mining  or  extraction  method; 

8.  Description  of  benef iciation  or  metallurgical  or  other  proc- 
essing of  the  raw  mineral; 

9.  Description  of  transportation  method  from  mine  to  mill  or  proc- 
essing plant,  and,  if  appropriate,  to  market; 

10.  Economic  analysis  including  actual  or  estimated  mining, 
processing  and  other  costs,  value  or  price  of  product,  and 
estimated  profitability;  and 

11.  An  analysis  of  anticipated  environmental  and  reclamation  costs 
under  State  and  local  laws. 

Widespread  Minerals: 

In  addition,  application  for  such  widespread  construction  type  or 
industrial  minerals  as  limestone,  gypsum,  bentonite,  etc.  (when 
locatable),  must  contain  information  to  satisfy  the  marketability  rule. 
This  includes  such  things  as : 
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>. 


1.  Why  the  deposit  in  question  should  be  considered  a  loca table 
mineral ; 

2.  A  complete  description  of  the  market  for  the  mineral  from  the 
deposit,  including: 

a.  Market  specifications. 

b.  Market  demand  and  future  trends. 

c.  Market  prices. 

3.  An  economic  analysis  showing  the  actual  or  estimated 
profitability  of  the  sale  of  the  mineral  from  the  deposit 
into  the  market. 

NOTE:   The  withholding  or  disclosure  of  confidential 
information  submitted  or  acquired  from  the 
-1  applicant  is  governed  by  the  provisions  of 

43  CFR  2B2.13(c)(4)  and  (9). 


t 
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3862  LODE  MINING  CLAIM  PATENT  APPLICATIONS 
Solicitor's  Opinion  M-36787 


IN   REPLY   REFER  TO: 


UNITED  STATES 

DEPARTMENT  OF  THE   INTERIOR 

OFFICE  OF  THE  SOLICITOR 

WASHINGTON.  D.C.     20240 


OCT  311859 


M-36787 

Memorandiu 

To:       Director,  Bureau  of  La-id  Management 

From:     Solicitor 


Subject:  Request  for  Opinion  -  Applicability  of  the  Multiple 
Development  Act  of  August  13,  I95U  (30  U.S.C.  sees. 
521-531)  to  Killsites  in  the  Death  Valley  National 
Monument 

On  November  8,  I965,  the  Bureau  sent  us  a  memorandum 
on  this  subject  in  which  we  were  asked  about  a  patent  for  mill- 
sites  issued  to  the  Kern  County  land  Company.  This  matter  has 
been  under  study  in  the  Solicitor's  Office  since  that  time  and 
on  occasion  has  been  discussed  with  members  of  the  Bureau. 
However,  it  is  our  understanding  that,  despite  the  passage  of 
three  and  one-half  years,  the  questions  posed  by  the  Bureau 
have  not  yet  been  resolved. 

On  September  2,  I96U,  a  patent  for  three  mills ites 
within  the  Death  Valley  National  Monument  vas  issued  to  the 
Kern  County  land  Company.  That  pa'tent  reserved  to  the  United 
States  all  Leasing  Act  minerals  pursuant  to  the  provisions  of 
section  k   of  the  Multiple  Mineral  Development  Act  (30  U.S.C. 
sec.  52l0-  The  Kern  County  land  Company  has  objected  to  the 
reservation  of  these  minerals  in  its  patent  and  has  applied 
for  a  supplemental  patent  without  such  a  reservation.  The 
Bureau's  I965  memorandum  asked  two  questions.  One  question  was 
whether  the  Bureau  should  issue  a  supplement?!  patent  without 
the  reservation.  The  other  question  was  whether  the  patent 
should  be  cancelled  altogether  on  the  grounds  that  a  patent 
for  a  millsite  could  not  be  issued  in  this  national  monument. 

We  shall  first  consider  the  question  vbether  a  patent 
for  a  millsite  may  be  issued  in  the  Death  Valley  National  Monu- 
ment. In  our  opinion,  the  issuance  of  a  millsite  patent  is 
legally  permissible.  The  Act- of  June  13,  J933  (16  U.S.C. 
6ec.  hk'(),   extended  the  mining  laws  to  the  Death  Valley  National 
Monument  subject  only  to  the  requirement  that  the  surface  use 
of  locations,  entries,  and  patents  be  under  general  regulations 
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prescribed  by  the  Secretary  of  the  Interior.  The  statute  on 
millsites  (30  U.S.C.  sec.  k'd)   is  an  integral  portion  of  the 
mining  lav,  having  been  originally  enacted  as  section  15  of  the 
mining  lav  of  toy  10,  1&72  (17  Stat.  91,  96).     Millsites  may, 
therefore,  be  patented  in  Death  Valley,  subject  only  to  the 
Secretary  s  general  regulations  on  the  use  of  the  surface.  The 
basis  for  your  suggestion  that  the  millsite  may  not  be  locatable 
is  the  regulation  1*3  CFR  3^00. 1(c)(1)  which  states  that  "the 
mining  lavs  were  extended  to  the  Death  Valley  national  Monument 
.  .  .  witn  a  reservation  of  surface  rights  to  the  United  States", 
inis  regulation  is  erroneous  and  should  be  corrected.  The 
statute  did  not  provide  that  surface  rights  would  be  reserved 
to  the  United  States.  It  merely  provided  that  the  use  of  the 
surface  by  the  patentee  would  be  subject  to  general  regulation 
by  the  Secretary. 

The  second  question  raised  by  the  Bureau,  namely, 
whether  the  patent  to  Kern  County  Land  Company  should  be  re- 
vised so  that  there  would  be  no  reservation  of  Leasing  Act 
minerals,  presents  more  difficulty.  Section  5  of  the°Multiple 
Mineral  Development  Act  (30  U.S.C.  s.ec.  525)  provides  that  mill- 
sites  way  hereafter  be  located  on  lands  "which  at  the  tim=  of 
location  are  (a)  included  in  a  permit  or  lease  issued  under  the 
mineral  leasing  lavs;  or  (b)  covered  by  an  application  or  offer 
for  a  permit  or  lease  filed  under  the  mineral  leasing  lavs;  or 
(c)  known  to  be  valuable  for  minerals  subject  to  disposition 
under  the  mineral  leasing  laws."  Section  k   of  the  same  statute 
U0  U.S.C.  sec.  521+)  provides  that  a  millsite  located  after 

rfS*  l'^9^'   0n  lands  which'  at-the  tine  of  issuance  of 
patent,  fall  within  one  of  the  three  categories  listed  in 
section  5  shall  be  subject  to  a  reservation  of  Leasing  Act 
minerals.  In  the  case  of  the  Kern  County  millsite,  the  land 
was  subject  to  an  application  for  a  sodium  prospecting  permit 
under  the  Mineral  Leasing  Act  of  February  25,  I92O,  as  amended 
ifjf'0-   EeCS'  ^8l-263)>  filed  by  the  Kern  County  Land  Company 
itself .  Tms  application  was  in  existence  at  the  time  of  the 
issuance  of  the  patent  on  September  2,  19&.  For  this  reason  ' 
a  reservation  of  Leasing  Act  minerals  was  included  in  the  patent. 

Although  there  was  thus  in  existence  an  application  for 
a  prospecting  permit,  that  application  could  never  be  granted. 
Although  the  mining  lav  has  been  extended  to  Death  Valley,  the 
Mineral ^Leasing  Act  has  never  been  extended  to  that  area.  In 
section  l  of  the  Mineral  Leasing  Act  (30  U.S.C.  sec.  181)  it  is 

sh2llCnotVr0^ded+that  lMa  "in  nati0nal  *arks  and  monuments- 
shall  not  be  subject  to  lease  or  permit.  Consequently,,  the  De- 

T27sm  haVe.n°  Ch°1Ce  "°Ut  t0  r^ect  thiE  ^Plication  for 

a  prospecting  permit.  We  therefore  find  ourselves  faced  with 
this  question:  Does  the  existence  of  an  application  which 
cannot  be  granted  require  the  issuance  of  a  patent  subject  to 
a  reservation  of  Leasing  Act  minerals? 
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The  Department  has  regularly  held  thrvt  the  existence 
of  an  oil  and  gas  lease,  whether  it  is  void,  voidable,  or  valid, 
cakes  the  land  covered  by  that  lease  unavailable  for  leasing 
and  any  application  for  an  oil  and  gas  lease  on  those  lands  must 
consequently  be  rejected.  Joyce  A.  Cabot,  et  al.,  63  I.B.  122 
(I956);  Albert  C.  Massa,  et  al.,  63  l.D.  279  (19^6).  Just  as 
the  existence  of  a  void  lease  must  be  recognized  as  a  barrier 
to  the  issuance  of  another  lease,  so  would  the  existence  of  an 
application  doomed  to, certain  rejection  appear,  in  the  literal 
terms  of  section  h,   to  be  a  barrier  to  the  issuance  of  an  un- 
restricted patent  under  the  195^  Act.  However,  it  should  also 
be  noted  that  the  application  for  a  sodium  prospecting  permit 
in  this  case  was  not  void.  It  was  a  perfectly  valid  applica- 
tion. An  essential  quality  of  any  application  is  that  it  may 
or  may  not  be  granted,  and,  until  that  decision  has  been  made, 
the  application  is  a  valid  one. 

Following  this  interpretation  would  lead  to  a  harsh 
result.  The  interests  of  the  United  States  are  not  particularly 
served  if  the  casual  filing  of  an  unacceptable  application  may 
prevent  a  party  from  receiving  an  unrestricted  patent  which 
would  otherwise  be  justified.  Nevertheless,  in  the  absence  of 
a  clear  expression  of  Congressional  intent  to  the  contrary,  we 
would  find  ourselves  bound  to  this  interpretation  by  departmental 
precedent.  However,  in  this  case  the  legislative  history  clearly 
shows  a  contrary  intent  on  the  part  of  the  Congress. 

The  general  rule  on  the  use  of  legislative  history  is 
that  it  may  be  consulted  only  when  the  statute  is  vague  or  un- 
certain. Although  the  Department  hae  customarily  construed  the 
term  "application"  to  include  even  an  application  which  must  be 
denied,  and  although  it  is  presumed  that  the  Congress  was  aware 
of  this  construction  when  it  enacted  the  Multiple  Mineral  Develop- 
ment Act,  it  is  our  opinion  that  the  question  of  whether  section  k 
provides  that  the  existence  of  an  unacceptable  application  will 
require  the  reservation  of  minerals  is  one  which  is  inherently 
of  sufficient  uncertainty  to  justify  recourse  to  legislative 
history. 

The  Committee  reports  on  the  Multiple  Mineral  Develop- 
ment Act  (S.  Rept.  No.  l6l0  and  H.R.  Kept.  No.  2028,  83d  Cong., 
2d  Sess.  (I95U))  do  not  shed  any  light  on  this  point,  because, 
as  reported  by  the  Committees,  the  legislation  required  the 
reservation  of  Leasing  Act  minerals  in  all  cases.  The  more 
limited  provision  in  section  k   with  which  we  are  concerned  stems 
from  a  provision  which  was  only  added  on  the  floor  of  the  House 
of  Representatives  after  the  bill  had  been  reported  by  the  House 
Committee  on  Interior  and  Insular  Affairs.  The  bill  originally 
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passed  the  Senate  without  this  provision  at  all.  When  the 
legislation  went  to  conference,  the  . amendment  which  had  been 
made  on  the  floor  of  the  House  was  adopted  in  modified  form  by 
the  conferees,  and,  as  reported  by  the  conferees,  the  legisla- 
tion was  subsequently  enacted. 

We  think  that  the  position  of  the  Congress  was  expressed 
as  clearly  as  it  could  be  in  the  conference  report  on  S.  33V+ 
which  became  the  Multiple  Mineral  Development  Act.  H.R.  Rept. 
No.  2552,  83d  Cong.,  2d  Sess.  (195*0.  This  conference  report 
specifically  described  the  reason  for  changes  in  section  k,   and 
the  explanation  is  directly  applicable  to  the  situation  pre- 
sented by  Kern  County's  application  for  a  permit  in  Death 
Valley.  At  page  12  of  the  conference  report  the  managers  on 
the  part  of  the  House  stated  with  respect  to  section  k: 

"This  section  was  given  very  careful  consideration. 
The  House  amendment  has  been  reworded  to  change  its  nega- 
tive approach  relative  to  the  procedure  of  placing  reser- 
vations of  leasable  minerals  in  mining  claim  patents  to  ' 
the  positive  language  adopted  by  the  conferees.  Mining 
claims,  whether  located  in  conformity  with  the  provisions 
of  Public  Law  25O,  83d  Congress,  or  subsequent  to  the 
enactment  of  this  legislation,  will  be  subject  to  reser- 
vation of  Leasing  Act  minerals  only  if  such  claims  are 
located  on  public  lands  to  which  the  mineral  leasing 
acts  are  applicable  at  the  time  the  patent  issues. 

"Mining  claims  located  on  public  lands  to  which, 
at  time  of  issuance  of  patent,  the  mineral  leasing  acts 
are  not  applicable  are  exempt  from  this  reservation  and 
full  title  to  all  minerals  will  pass  to  claimant  with 
the  patent . " 

The  Kern  County  millsite  was  a  mining  claim  located  on 
public  land  to  which,  at  the  time  of  the  issuance  of  patent, 
the  mineral  leasing  acts  were  not  applicable.  Therefore,  under 
the  conference  report  that  millsits  was  "exempt  from  this  reser- 
vation and  full  title  to  all  minerals"  should  pass  to  the 
patentee,  and  the  fact  that  an  application  had  been  filed  was 
immaterial.  It  should  be  noted  that,  under  this  interpretation, 
a  patent  without  a  reservation  of  Leasing  Act  minerals  would 
have  to  be  issued  even  if  the  land  were  known  to  be  valuable 
for  oil,  gas,  sodium,  phosphate,  or  any  other  of  the  minerals 
listed  in  section  1  of  the  Mineral  Leasing  Act,  as  amended 
(30  U.S.C.  sec.  181).  Thi6  is  clearly  the  import  of  the  House 
managers'  comments,  and  it  is  consistent  with  the  terms  of 
section  1+  of  the  Multiple  Mineral  Development  Act.  As  we  have 
pointed  out  above,  the  reservation  is  required  when  the  lands 


BLM  MANUAL 


Rel.  3-38 
10/6/76 


Appendix  2,  Page  5 


3862  -  LODE  MINING  CLAIM  PATENT  APPLICATIONS 


were,  at  the  tine  of  issuance  of  patent,  "known  to  be  valuable 
for  minerals  subject  to  disposition  under  the  mineral  leasing 
laws."  Section  11  of  the  statute  (30  U.S.C.  sec.  530)  provides: 

"As  used  in  this  Act  'mineral  leasing  laws '  shall 
mean  the  Act  of  October  20,  l$lll*  (38  Stat".  7U1);  the  Act 
of  February  25,  1920  (kl   Stat.  1+37);  the  Act  of  April  17, 
1926  (kk   Stat.  301);  the  Act  of  -  February  7,  1927  (hk   Stat. 
1057) J  and  all  Acts  heretofore  or  hereafter  enacted  which 
are  amendatory  of  or  supplementary  to  any  of  the  fore- 
going Acts;  ..." 

There  were  at  the  time  of  issuance  of  patent  no 
minerals  in  the  lands  of  the  Death  Valley  National  Monument 
"subject  to  disposition  under  the  mineral  leasing  laws,"  be- 
cause none  of  the  statutes  included  in  the  definition  of 
"mineral  leasing  laws"  was  applicable  to  that  National  Monument. 
Consequently,  the  land  embraced  in  the  three  mills ites  could  not 
have  been  land  "known  to  be  valuable  for  minerals  subject  to 
disposition  under  the  mineral  leasing  laws . " 

In  reaching  this  conclusion  as  to  the  right  of  the 
millsite  patentee  to  a  patent  without  any  reservation  of  Leasing 
Act  minerals  even  if  the  i.illsite  is  known  to  be  valuable  for 
minerals  of  the  same  kind  as  those  subject  to  the  mineral  leasing 
laws,  we  are  taking  a  position  contrary  to  that  expressed  by 
former  Under  Secretary  of  the  Interior  John  A.  Carver.  In  Kern 
County  Land  Company  (on  Reconsideration),  LA-Ol687^B  (Patent 
No.  1233073;,  LA-0170927  (Patent  No.  I23307U),  and  LA-OI70928 
(Patent  No.  1233086)  (October  25,  1965),  he  stated: 

"There  is  no  question  thr.t  the  Multiple  Mineral 
Development  Act,  supra,  requires  the  reservation  in 
patents  covering  the  subject  lands  of  Leasing  Act 
minerals  if  the  lands  are  known  to  be  valuable  for 
minerals  which  are  of  the  kind  subject  to  disposition 
under  the  mineral  leasing  laws." 

In  the  Kern  County  case  the  Department  was  concerned 
with  the  reformation  of  patents  for  three  mining  claims  which 
had  been  located  in  the  Death  Valley  National  Monument.  Each 
patent  had  been  issued  with  a  reservation  of  Leasing  Act 
minerals,  and  in  each  case  the  reservation  was  based  on  a 
determination  that  the  land  was  known  to  be  valuable  for 
minerals  subject  to  the  mineral  leasing  laws.  Under  Secre- 
tary Carver  held  in  his  decision  of  October  25,  1965,  that 
the  patented  land  was  not  known  to  be  valuable  for  such 
minerals  and  that,  therefore,  a  supplemental  patent  without 
a  reservation  of  Leasing  Act  minerals  should  be  issued. 
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That  was  the  holding  in  the  case,  and  we  raise  no 
objection  to  it.  However,  the  remarks  in  the  decision  concern- 
ing the  meaning  of  the  Multiple  Mineral  Development  Act  which 
we  have  quoted  above  are  completely  contrary  to  the  intent  of 
Congress  as  expressed  in  the  legislative  history  of  the  statute, 
as  ve  have  pointed  out  above.  These  remarks  are  erroneous,  and, 
consequently,  we  direct  that  the  departmental  decision  of 
October  25,  1965,  not  be  cited  as  authority  in  the  interpreta- 
tion of  section  4  of  the  Multiple  Mineral  Development  Act. 

The  Under  Secretary's  decision  of  October  25,  I965, 
it  should  be  noted,  was  written  in  unusual  circumstances.  On 
August  9,  1965,  Judge  Crocker  of  the  United  States  District 
Court,  Southern  District  of  California,  ruled  in  the  case  of 
Kern  County  Land  Company  v.  Udall  (Ho.  2525  N.D.)  that  the 
plaintiff  was  entitled  to  a  patent  for  its  mining  claims  in 
Death  Valley  without  a  reservation  of  Leasing  Act  minerals. 
Judge  Crocker  cited  the  legislative  history  of  the  Multiple 
Mineral  Development  Act  and  stated: 

"Thus  in  light  of  the  legislative  intent  of  these 
statutes,  the  Multiple  Mineral  Development  Act  is  only 
applicable  if  the  minerals  in.  issue  are  disposable  under 
or  subject  to  the  Mineral  Leasing  Act  of  1920.  Since  the 
Leasing  Act  specifically  excludes  national  monuments,  the 
Multiple  Mineral  Development  Act  has  no  application  here. 
.  .  .  The  Bureau  of  Land  Management  was  without  any  power 
to  reserve  either  all  or  any  of  these  Leasing  Act  Minerals 
in  the  patented  lode  claims."' 

Subsequently,  on  reconsideration,  the  departmental 
decision  of  October  25,  1965,  was  issued  and  a  supplemental  patent 
without  a  mineral  reservation  was  issued  to  Kern  County  Land 
Company.  Judge  Crocker  thereupon  vacated  his  Judgment.  Having 
been  included  in  a  vacated  decision,  Judge  Crocker's  remarks  may 
not  be  cited  as  a  binding  interpretation  of  section  k.     However, 
they  may  be  remembered  when  one  is  considering  the  weight  to  ' 
be  given  to  the  contrary  remarks  given  in  the  department  decision 
of  October  25,  I965. 

It  is,  therefore,  our  legal  opinion  that  the  Kern 
County  Land  Company  is  entitled  to  a  millsite  patent  without 
a  reservation  of  Leasing  Act  minerals . 


"^^SCs^^^^O^^JkA^VvV 
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3863  -  PLACER  MINING  CLAIM  PATENT  APPLICATIONS 

.01  Purpose.   This  Manual  section  provides  procedures  and  guidance  for 
processing  mineral  patent  applications  for  placer  mining  claims. 

.02  Objectives.   The  objective  is  to  assure  that  all  statutory  and 
regulatory  requirements  of  the  mining  laws  are  met  prior  to  the  issuance 

of  patents  to  placer  mining  claims. 

.03  Authority. 

A.  The  Placer  Act  of  July  9,  1890  (16  Stat.  217,  R.S.  2330,  30 
U.S.C.   Sec.  36). 

B.  Mining  Law  of  May  10,  1872   (17  Stat.  9A,  R.S.  2333,  30  U.S.C. 
Sec.  37). 

C.  43  CFR  3863. 

.04  Responsibility.  (See  BLM  Manual  Section  3860.04). 

. 05   Definitions . 

A.   Placer  Claim;   ground  with  defined  boundaries  containing  loose 
deposits  of  mineral  in  the  earth,  sand,  or  gravel  on  or  near  the  surface 
(30  U.S.C.  37). 
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.1  Placer  Mining  Claim  Patent  Applications.   The  proceedings  for  filing 

and  processing  an  application  to  patent  a  placer  mining  claim  are  similar 

to  the  proceedings  prescribed  for  filing  an  application  to  patent  a  lode 
mining  claim. 

.11  Application  for  Patent.   An  application  to  patent  a  placer 
mining  claim  must  be  examined  for  compliance  with  procedures  outlined 

in  BLM  Manual  Section  3862,  with  certain  exceptions.  (See  Appendix  1.) 
A.   Exceptions  to  Requirements  for  Lode  Claims. 

1.  Taking  by  Legal  Subdivision.  A  placer  mining  claim  located 
and  described  by  legal  subdivision  on  surveyed  land  does  not  require  a 
mineral  survey.   When  a  placer  mining  claim  is  located  on  unsurveyed 
land,  or  when  the  mining  claim  location  does  not  conform  to  legal  sub- 
divisions, a  mineral  survey  is  required. 

2.  Maximum  Allowable  Acreage.   A  single  location  cannot  exceed 
20  acres  per  claimant.  An  association  of  persons  may  have  a  location 
not  to  exceed  20  acres  for  each  individual  participant,  up  to  160  acres 
per  location.   (See  43  CFR  3842.1.) 

NOTE:   One  individual  or  entry  may  own  a  160-acre  placer 
if  acquired  after  a  discovery  is  made. 

3.  Payment.   The  purchase  price  for  a  placer  mining  claim  is 
$2.50  per  acre  or  fraction  thereof.   Where  several  contiguous  placer 
mining  claims  of  fractional  acreage  are  involved,  the  purchase  price  is 
computed  on  a  total  acreage  basis  rather  than  on  the  individual  claims. 
(For  situations  involving  lode  mining  claims  lying  within  placer  mining 
claims,  see  .14D.) 

.12  Proof  of  Improvements  for  Patent.   When  placer  mining  claims  are 
located  by  legal  subdivision  and  no  mineral  survey  is  required,  the 
claimant  must  furnish  proof  that  the  value  of  the  improvements  is  not 
less  than  $500  per  mining  claim.   Such  workings  claimed  as  improvements 
must  be  described  in  detail  and  their  location  tied  to  a  public  survey 
corner.   (See  .13E.) 

.13  Data  To  Be  Filed  in  Support  of  Application.   The  application 
must  contain  the  information  required  by  BLM  Manual  Section  3862,  Lode 
Mining  Claim  Patent  Applications.   In  addition,  it  must  contain: 

A.   Title  Being  Sought  for  Mineral  Values.   Applicant  must  des- 
cribe the  natural  features  of  the  claim;  e.g.,  the  streams  as  to  their 
course  and  amount  of  water  carried,  and  amount  of  timber.   Further, 
applicant  must  state  that  title  is  being  sought  in  good  faith  because  of 
the  mineral  values,  and  not  to  control  the  water  courses  or  to  obtain 
valuable  timber.  (See  43  CFR  3863 .1-3 (a) . ) 
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B.  Description  of  Deposit. 

1.  Placer  Gold.   If  the  deposit  is  placer  gold,  the  applicant 
must  furnish  the  information  required  by  43  CFR  3863. 1-3 (a). 

2.  Mineral  Other  Than  Gold.   If  the  deposit  is  for  a  mineral 
other  than  gold,  the  applicant  must  furnish  a  satisfactory  description 
of  the  kind,  nature,  and  extent  of  the  deposit;  applicant  must  also 
state  the  reasons  why  the  placer  mining  claim  is  regarded  as  valuable. 
(See  43  CFR  3863. 1-3 (a))  . 

3.  Application  With  Insufficient  Information.   When  the  mineral 
specialist  finds  that  the  mineral  patent  application  contains  insuffi- 
cient information  to  determine,  in  the  office,  whether  a  valuable  min- 
eral deposit  has  been  found,  he/she  should  make  informal  requests  for 
the  required  information.   If  the  patent  applicant  fails  to  submit  the 
required  information  in  a  timely  manner,  a  formal  request  should  be 
issued  for  the  desired  information.   Failure  to  comply  with  the  formal 
request  carries  the  penalty  of  rejection  of  the  patent  application. 
Some  applicants  may  claim  to  be  in  compliance  with  the  regulations  while 
BLM  may  disagree.   In  such  cases,  the  responsible  official  determines 
whether  to  issue  a  decision  rejecting  the  mineral  patent  application  or 

to  allow  the  applicant  to  exercise  his/her  right  to  a  hearing.         <*— 

C.  Statement  as  to  Placer  Ground.  Applicant  must  state  if  the 
claim  is  all  placer  ground  or  if  known  lodes  or  veins  are  situated 
within  the  boundaries  of  the  placer  claim. 

1.  All  Placer  Ground.   If-  ground  is  all  placer,  statement  by 
two  or  more  witnesses  must  be  filed. 

2.  Mixed  Placer  and  Lodes.   If  the  claim  is  of  mixed  placers  and 
lodes,  the  application  must  contain  the  statements  required  by  43  CFR 
3863.1-4(see  .14). 

D.  Description  of  Workings.   The  applicant  must  furnish  a  statement 
describing  in  detail  the  shafts,  cuts,  tunnels,  or  other  working  claimed 
as  improvements.   The  statement  must  give  their  dimensions,  value,  and 
the  course  and  distance  thereof  to  the  nearest  corner  of  the  public 
survey. 

E.  Statement  as  to  Value  of  Improvements .   Two  disinterested 
witnesses  must  furnish  statements,  in  duplicate,  verifying  the  description 
and  value  of  the  improvements  on  the  mining  claim.   (43  CFR  3863.1-3(e) . ) 
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,14  Applications  for  Placers  Containing  Known  Lodes.   If  there  is  a 
known  vein  or  lode  within  the  placer  mining  claim  and  the  vein  or  lode 
is  in  possession  of  the  placer  mining  claimant,  a  specific  declaration 
as  to  whether  the  application  includes  such  vein  or  lode  is  required 
(Iron  Silver  Mining  Co.  v.  Sullivan,  C.  C.  Colo.  1883,  16F.  829).   If 
the  vein  or  lode  lying  within  the  placer  mining  claim  is  owned  by 
another  claimant,  this  fact  must  be  stated  in  the  application   (Sulli- 
van v.  Iron  Silver  Mining  Co. ,  Colo.  1892,  12S.  ct.  55,  143  U.S.  431, 
36  L.  Ed.  214). 

A.  Notice  of  Known  Lodes.   Information  about  existing  lodes  must 
also  be  indicated  in  the  published  and  posted  notices. 

B.  Survey  Required.   A  known  lode  located  subsequent  to  and  with- 
in a  placer  claim  must  be  surveyed  and  delineated  on  the  plat.   Such  a 
subsequently  located  vein  or  lode  is  limited  to  25  feet  on  either  side 
of  its  centerline  unless  the  lode  is  less  than  25  feet  from  the  nearest 
boundary  of  the  placer,  whether  owned  by  the  applicant  or  others.   A 

•  prior  located  lode  mining  claim  on  a  known  lode  or  vein  need  not  be 
limited  to  25  feet  on  either  side  of  the  centerline  but  the  claim  must 
be  surveyed  and  delineated  on  the  plat,  whether  owned  by  the  applicant 
or  others.   (See  30  U.S.C.   Sec.  37.) 

C.  Fortfeiture  of  Lodes.   If  the  applicant  fails  to  declare  a 
known  lode  or  vein,  by  law  this  silence  forfeits  his  right  of  possession 
to  such  lodes  or  veins.   (Inyo  Marble  Co.  v.  Lundagin ,  1932,  7P.  2d 
1067,  120  Cal.  App.  298.)   (See  30  U.S.C. A.  37.) 

D.  Purchase  Price.  When  lode  and  placer  mining  claims  are 
involved  in  one  application,  the  rate  of  $5  per  acre  is  charged  for 
such  surveyed  lode  claim,  and  the  remainder  of  the  placer  mining  claim 
is  at  the  rate  of  $2.50  per  acre.   (Sullivan  v.  Iron  Silver  Mining  Co., 
Colo.  1883,  3  S.  ct.  339,  109  U.S.  550,  552,  27L.  Ed.  1028.) 
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3863  -  PLACER  MINING  CLAIM  PATENT  APPLICATIONS 

.2  Placer  Patents.  All  placer  patents  must  contain  the  following: 

.21  Exceptions  and  Reservations.  "Excepting  and  reserving  to  the 
United  States  from  the  land  so  granted  a  right-of-way  thereon  for 
ditches  or  canals  constructed  by  the  authority  of  the  United  States 
(Act  of  August  30,  1890,  26  Stat.  391,  43  U.S.C.  945)  and  SUBJECT  TO  the 
following  conditions  and  stipulations:" 

A.   Conditions  and  Stipulations. 

1.  "That  the  grant  hereby  made  is  restricted  in  its  exterior 
limits  to  the  boundaries  of  the  said  mining  premises,  and  to  any  veins 
or  lodes  of  quartz  or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits,  which  may  have 
been  discovered  within  said  limits  subsequent  to  and  which  were  not 
known  to  exist  on  (date  of  filing  patent  application)." 

2.  "That  should  any  vein  or  lode  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits  be  known  to  exist  within  the  above  described  premises 
on  (date  of  filing  patent  application),  the  same  is  expressly  excepted 
and  excluded  from  this  patent.   (30  U.S.C.  37)." 

.22  Supplemental  Patents.  Where  a  patent  has  already  issued,  a 
reformation  of  the  instrument  or  supplemental  patent  may  be  issued 
deleting  certain  clauses,  words,  and  conditions,  providing  the  patentee 
so  requests.  These  are: 

A.   Conditions. 

1.  Where  the  clause  "subject  to  any  vested  and  accrued  rights" 
is  used  in  .21A. 

2.  Where  the  words  "claimed  or"  have  been  included  in  .21A2;  or 

3.  Where  patents  contain  the  following  condition  and 
stipulation:  "That  in  the  absence  of  necessary  legislation  by  Congress, 
the  Legislature  of  (name  of  State)  may  provide  rules  for  working  the 
mining  claims  or  premises  hereby  granted,  Involving  easements,  drainage, 
and  other  necessary  means  to  the  complete  development  thereof." 
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3863  -  PLACER  MINING  CLAIM  PATENT  APPLICATION 
Patent  Application  Requirements 


All  Minerals: 

All  mineral  patent  applications  must  include  sufficient  details  for  the 
mineral  specialist  to  determine,  in  the  office,  whether  a  valuable  min- 
eral deposit  has  been  found.   The  field  examination  is  to  confirm  the 
••facts  contained  in  the  application.   Applications  which  lack  adequate 
information  are  subject  to  rejection.   Therefore,  the  application  must  •* 
contain,  in  every  case: 

1.  Complete  description  of  general  geology; 

2.  Complete  description  of  economic  geology  and  mineralization; 

3.  Complete  description  of  mineral  deposit  as  to  quantity  and 
quality  (ore  reserves  by  grade) ; 

4.  Complete  description  of  all  discovery  points; 

5.  Maps  and  results  of  drilling,  sampling  and  analysis  of  samples 

(if  other  than  routine  methods  of  analysis  are  used,  describe 
the  methods  of  testing  or  analysis) ; 

6.  Complete  description  of  all  workings,  improvements,  etc.,  on 
the- claim; 

7.  Description  of  mining  or  extraction  method; 

8.  Description  of  benef iciation  or  metallurgical  or  other  proc- 
essing of  the  raw  mineral; 

9.  Description  of  transporation  method  from  mine  to  mill  or  proc- 
essing plant  and,  if  appropriate,  to  market; 

10.   Economic  analysis  including  actual  or  estimated  mining, 

processing  and  other  costs,  value  or  price  of  product,  and 
estimated  profitability;  and 

►   11.  An  analysis  of  anticipated  environmental  and  reclamation  costs 
under  State  and  local  laws . 

Widespread  Minerals: 

In  addition,  application  for  such  widespread  construction  type  or 
industrial  minerals  as  limestone-,  gypsum,  bentonite,  etc.  (when 
locatable) ,  must  contain  information  to  satisfy  the  marketability  rule. 
This  includes  such  things  as: 
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1.  Why  the  deposit  in  question  should  be  considered  a  locatable 
mineral; 

2.  A  complete  description  of  the  market  for  the  mineral  from  the 
deposit,  including: 

a.  Market  specifications. 

b.  Market  demand  and  future  trends. 

c.  Market  prices. 

3.  An  economic  analysis  showing  the  actual  or  estimated  profita- 
bility of  the  sale  of  the  mineral  from  the  deposit  into  the 
market . 

NOTE:   The  withholding  or  disclosure  of  confidental  infor- 
mation submitted  or  acquired  from  the  applicant  is 
governed  by  the  provisions  of  43  CFR  2B2. 13 (c)(4) 
and  (9)  . 
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.01 
3864  -  MILL  SITE  PATENTS 

.01  Purpose.   This  Manual  section  provides  procedures  and  guidance  for 
processing  mineral  patent  applications  for  mill  sites. 

.02  Objectives.   The  objective  is  to  assure  that  all_ statutory  and 
regulatory  requirements  of  the  mining  laws  are  met  prior  to  the  issu- 
ance of  a  patent  to  mill  sites. 

.03  Authority. 

A.  General  Statute.   Mining  Law  of  May  10,  1872  (17  Stat.  96,  R.S. 
2337,  30  U.S. C.   Sec.  42 (a)), and  Act  of  March  18,  1960  (Public  Law  86-390, 
74  Stat.  7,  30  U.S.C.   Sec.  42(b)). 

B.  Regulations.   43  CFR  3864. 

.04  Responsibility.  (See  BLM  Manual  Section  3860.04) 
.05  Definitions. 

A.  Use:  as  employed  herein,  any  reasonable  need  of  a  tract  of  land 
for  mining  or  milling  purposes,  such  as  a  cabin  used  for  storing  tools, 
an  ore  bin  for  the  ore  taken  from  a  mine,  a  blacksmith  shop,  tailing 
ponds,  a  waste  dump,  and  other  needs  if  used  in  good,  faith  in  connection 
with  mining  or  milling  purposes. 

B.  Mill  Site:  non-mineral  land  used  or  occupied  by  a  claimant  for 
mining  or  milling  purposes.  A  mill  site  claim  may  not  exceed  five 
acres  in  size. 
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.1  Mill  Site  Patents;  General.   The  procedure  to  be  followed  in  secur- 
ing a  patent  for  a  mill  site  is  similar  to  the  proceedings  for  obtain- 
ing a  patent  to  a  lode  mining  claim.   (See  BLM  Manual  Section  3862.) 

NOTE-   Millsites,  whether  located  independently  or  in  connection  with 

a  lode  or  placer,  may  be  described  by  aliquot  parts  of  a  legal 

subdivision  if  the  public  land  survey  has  been  extended  over 
the  land  and  the  claim  can  be  conformed  thereto;  otherwise, 
the  millsite  claim  must  be  surveyed.  (See  43  CFR  3861). 

.11  Application  for  Patent.  An  application  for  a  patent  to  a  mill 
site  must  be  filed  with  the  proper  BLM  office  and  must  be  examined  as 
follows: 

A.  Lands  Entered  for  Mill  Site  Purposes.   Only  lands  non-mineral 
in  character  can  be  located  and  used  or  occupied  for  mill  site  purposes. 
(See  .14.) 

B.  Area  of  Mill  Site.   The  maximum  size  of  a  mill  site  claim  is 
5  acres.   However,  several  mill  site  claims  may  be  embraced  in  a  single 
application, provided  the  total  acreage  does  not  exceed  5  acres  per  mill 
site.   (See  Alaska  Copper  Company,  32  L.D.  128  (1903).)   The  mill  site 
may  embrace  a  tract  of  less  than  5  acres.   The  Government  may  grant  less 
than  a  5-acre  tract   if  need  for  a  lesser  amount  of  surface  area  la  xndi- 
cated.   Five  acres  is  a  maximum,  not  an  absolute,  automatic  grant. 

(See  U.S.  v  Elmer  M.  Swanson,  14  IBLA  158  (1974). 

C.  Private  Surface.   Mill  sites  cannot  be  located  on  lands  where 
only  the  mineral  estate  is  owned  by  the  United  States,  such  as  Stock- 
raising  Homesteads  (see  U.S.  v  Robert  C.  LaFaivre  et  al.,  13  IBLA  289 
(1973)). 

D.  Improvements.   No  expenditures  for  improvements  are  required. 

E.  Types  of  Mill  Site  Applications. 

1.  Noncontiguous  Site.  When  the  use  or  occupancy  of  a  mill 
site  is  associated  with  a  lode  or  placer  mining  claim,  the  owner  may 
include  the  mill  site  and  lode  or  placer  mining  claim  in  one  applica- 
tion.  The  non-mineral  mill  site  lands  applied  for  must  not  be  contxg- 
uous  to  the  vein  or  lode  since  contiguous  land  is  presumed  to  be  miner- 
al in  character.   A  mill  site  may  touch  the  sidelines  or  the  end  lxnes 
of  a  lode  claim  if  the  land  can  be  shown  to  be  non-mineral  in  character. 
(See  Coeur  D'Alene  Cresent  Mining  Company,  53  I.D.  531  (Nov.  13,  1931).) 
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..    .   f-   A  mlU  Slte  may  be  the  subject  of  an  independent  patent 
application  by  the  owner  of  a  patented  lode  claim  if  the  entry  is  made 
in  good  faith  and  is  used  or  occupied  in  connection  with  the  lode  and 
no  adverse  claim  exists  (Eclipse  Mill  Site  22  L.D.  496,  1894). 

A   •„   .?"  .^dependent  Mill  Site  for  Quartz  Mill  or  Reduction  Works. 
A  mill  site  used  as  a  quartz  or  reduction  works  may  be  the  subject  of  an 

ofPa1lode°claimPatent  *"  th°Ugh  ^  °™X   "  n0t  the  OWner  «  claimant 

.     F-   Purchase  Payment  for  Mill  Sites   Payment  for  mill  sites  must 
De  as  follows: 

1.   Lode  Claim.   When  the  mill  site  is  used  in  conjunction  with 
a  lode  claim,  the  rate  is  $5  per  acre  or  fraction  thereof. 

,2,   Placer  Claim-   When  the  mill  site  is  used  in  conjunction 
Wf.th  a  placer  claim,  the  rate  is  $2.50  per  acre  or  fraction  thereof. 

3'   Quartz  or  Reduction  Works.   When  the  mill  site  is  used  as 
a  quartz  or  reduction  works,  the  rate  is  $5  per  acre  or  fraction 
thereof. 

-12  MiU  Sites  Applied  for  in  Conjunction  with  a  Lode  Claim 
When  a  mill  site  patent  is  sought  in  conjunction  with  a  lode  or  placer 
mining  claim,  the  posting  must  be  done  on  both  claims  simultaneously. 
If  survey  plat  is  required,  it  must  also  be  posted  simultaneously. 

.a'13  MiU  Sites  for  Q^rtz  Mills  or  Reduction  Works.   (See  43  CFR 
3864.1  and  .11.)  — 

:14  proof  of  Non-Mineral  Character.   A  complete  description  of  the 
geology  and  the  reason  the  land  is  considered  nonnnineral  must  be 
included.   The  use  or  occupancy  of  the  land  for  mill  site  purposes  must 
be  shown. _  Two  or  more  disinterested  persons  cognizant  of  the  facts 
must  furnish  a  statement  affirming  that  the  land  applied  for  as  a  mill 
site  is  non-mineral  in  character. 

•15  Rights  Granted.   The  location  of  a  mill  site  claim  operates  as 
a  grant.   The  status  granted  to  a  mill  site  locator  is  not  that  of  a 
mere  licensee;  instead,  the  possessory  interest  granted  has  the  attri- 
butes of  a  title  in  fee. 
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II.   Title 


A.  Handouts 

1.  Outline 

2.  Form  3860-2,  Certificate  of  Title  on  Mining  Claims 

3.  Form  1860-2,  Mineral  Entry  Final  Certificate 

4.  16  Stat.  217  (30  U.S.C.  38) 

5.  Department  of  Justice.   Standards  for  the  Preparation  of  Title 
Evidence  in  Land  Acquisitions  by  the  U.S.   Washington,  D.C.: 
GPO,  1970 

6.  BLM  Manual  1861  -  Final  Certificates 

7.  BLM  Manual  3871  -  Adverse  Claims 

8.  Maley,  Terry  S.   Mining  Law  from  Location  to  Patent.   Boise, 
Idaho:   Mineral  Land  Publications,  1985. 

B.  Other  Sources 

1.  43  CFR  386  2  -  Lode  Mining  Claim  Patent  Applications 

2.  Maley,  Terry  S.,  "Claim  Location  under  Section  38,"  in  Mining 
Law  from  Location  to  Patent,  pp.  502-507 


Mineral  Patent  Applications 
Outline 


II.   Title 


A.  Types  of  title 

1.  Possessory.   The  lowest  form  of  title,  arising  from  the  mere 
occupation  of  a  property  in  the  expectation  of  acquiring  a 
further,  more  secure  legal  hold  to  the  land.  The  absolute  title 
is  held  by  another.   The  owner  of  an  unpatented  mining  claim, 
prior  to  discovery,  has  only  a  possessory  title  to  the  land 
contained  within  the  mining  claim. 

2.  Equitable.   A  property  interest  of  a  person  whom  equity  regards 
as  the  real  owner,  although  the  legal  title  is  held  by  another. 
The  owner  of  an  unpatented  mining  claim  with  a  discovery  has  an 
equitable  title  to  the  land  within  the  mining  claim  which  the 
courts  would  recognize  as  a  vested  property  right. 

3.  Fee  or  absolute.  A  patent  conveys  the  fee  or  absolute  title  of 
the  United  States  to  another.   It  converts  the  equitable  title 
to  a  fee  title  with  respect  to  a  mineral  patent. 

B.  Chain  of  title 

1.  This  is  the  complete  record  of  ownership  of  the  mining  claim 
from  its  date  of  location  to  the  date  of  adjudication.   It 
consists  of  the  location  certificate,  quitclaim  deeds,  transfer 
documents,  liens,  wills,  proofs  of  labor,  etc.   It  must  account 
for  all  co-owners  who  have  entered  or  left  the  title  chain.   The 
title  records  and  abstract  must  be  in  conformance  with  the 
state's  statute  of  frauds.   All  breaks  in  the  title  chain  must 
be  accounted  for,  either  by  court  decrees  quieting  title  or  by 
invoking  adverse  possession  under  30  USC  38.   Failure  to  repair 
breaks  in  the  chain  of  title  will  either  result  in  patent 
application  rejection  or,  if  appropriate,  advancing  the  date  of 
location  and  priority  forward  to  the  end  of  the  most  recent 
break  in  title  chain. 


C.  Adverse  possession  under  30  USC  38 

1.   This  provision  arises  from  Section  13  of  the  Placer  Act  of  1870, 
16  Stat.  217,  RS  2332.   This  section  of  the  mining  law  allows 
the  establishment  of  possessory  title  to  a  mining  claim  when  the 
title  records  are  lost  or  destroyed.  The  occupation  and 
possession  must  be  continuous  and  equal  or  exceed  the  state's 
statute  of  limitations.   The  land  must  be  open  to  mineral  entry 
at  the  start  of  the  occupation  and  remain  open  for  the  time 
period  equal  to  the  state  statute  of  limitations.   To  be  granted 
title  by  adverse  possession,  a  claimant  must  show: 

-  Origin  of  title 

-  Continuation  of  possession  of  the  claim 

-  Area  of  possession 

-  Nature  and  extent  of  mining 

-  Any  opposition  to  the  possession  by  other  parties 

-  Any  litigation  concerning  the  claim,  its  outcome,  and  the 
statement  of  the  court  as  to  its  decision 

-  Any  other  facts  having  a  direct  bearing  upon  the  claimants 
possession  of  the  claim  (43  CFR  3862.3-1) 

-  Assessment  work  must  have  been  performed  upon  the  claim  as 
required  by  law 

Adverse  possession  can  only  apply  to  pre-FLPMA  mining  claims  as 
FLPMA  requires  recordation  of  a  mining  claim  to  be  done  within 
90  days  of  its  date  of  location  or  it  does  not  exist.   A  mining 
claim  established  by  adverse  possession  can  be  conveyed  the  same 
as  any  other  mining  claim. 

D.  Adverse  claims 

1.  Filing  of  claim 

a.  Filed  where  patent  application  was  filed 

b.  Filing  fee  of  $10 

c.  Statement  of  adverse  claim 

d.  Filed  within  60  day  period  of  newspaper  publication 

2.  Action  by  adjudicator 

a.  Notify  all  parties  in  writing 

-  Adverse  claim  has  been  filed 

-  Adverse  claimant  has  30  days  to  start  proceedings  in  court 
of  competent  jurisdiction 

b.  Patent  proceedings  are  stayed  except  for  completion  of 
publication,  posting  of  notices  and  plat,  filing  proof 
thereof 


• 


3.  Termination  of  adverse  suit 

a.  Final  judgment 

-  Successful  party  files  a  certified  copy  of  judgment  role, 
and  certificate  of  the  clerk  of  the  court 

b.  Suit  is  dismissed 

-  Certificate  of  the  clerk  of  the  court  or  a  certifed  copy 
of  the  order  of  dismissal 

c.  Suit  is  not  commenced  within  30  days 

-  Certificate  from  clerk  of  the  state  court  having 
jurisdiction 

Final  certificate  and  its  effects 

1.   If  the  applicant  survives  the  title  search,  publication,  adverse 
claimants,  and  pays  the  required  purchase  price,  the  first  half 
of  the  Mineral  Entry  Final  Certificate  is  issued  by  the  Bureau. 
This  confirms  the  mineral  entry  and  finds  that,  except  for  the 
question  of  discovery,  all  the  requirements  of  the  mining  law 
have  been  met.   Issuance  of  the  Final  Certificate  also: 

a.  Segregates  the  land  from  further  entry 

b.  Relieves  the  applicant  from  doing  any  further  assessment  work 

c.  Vests  title  in  the  claims  to  the  applicant 

d.  Creates  a  right  which  cannot  be  cancelled  except  by  a  formal 
contest  action 

Confidential  information 

1.   Certain  types  of  data  submitted  with  a  patent  application  may  be 
considered  proprietary  or  confidential  in  nature.   Information 
concerning  quantity  and  quality  of  valuable  minerals,  production 
data,  marketing  data,  labor  contracts,  and  financial  arrange- 
ments of  the  operation  are  considered  to  be  proprietary  under 
43  CFR  2.13  c(4)  and  should  be  safeguarded  from  unauthorized 
release  to  outside  parties.   See  Bureau  Manual  1273  -  Security, 
for  safeguarding  procedures  to  follow.   Also,  18  USC  1905 
provides  criminal  penalties  for  government  employees  who  release 
proprietary  or  confidential  information  without  the  written 
consent  of  the  owner  of  the  information.   The  FOIA  process 
determines  who  gets  the  information  if  it  is  requested  by  a 
third  party. 


• 


Form  3860-2  UNITED    STATES 

(July  1981)  DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  LAND  MANAGEMENT 
I 

CERTIFICATE  OF  TITLE  ON  MINING  CLAIMS 


Mineral  Entry  Serial  Number 


"2  An  individual  r~J  a  corporation,  hereby 
certifies  that  an  examination  of  the  instruments  shown  by  the  indices  in  the  office  of  the  Recorder  of  the  County 
of  (  state  of  ,  discloses  that  the  title  to  the  mining 

claim  hereinafter  described  that  was  acquired  by  the  locators  of  said  claim  by  the  filing  of  said  claim  is  at  the  date 
hereof  vested  in 

Subject  to:     (1)    Paramount  title  of  the  United  States  of  America. 

(2)  Any  taxes  or  assessments  that  may  be  a  lien. 

(3)  The  inadequacy  of  any  evidence  of  labor  that  may  appear  of  record. 

(4)  Adverse  rights  which  may  exist  by  reason  of  any  encroachment  of  other  mining  claims  onto  the  claim 
hereinafter  described  or  of  any  overlapping  of  the  boundaries  of  said  claim  onto  other  claims. 

lining  claim  above  referred  to  is  that  certain  claim  situate  in  the  mining  district, 

County  of  ,  State  of  .  more  particularly 

described  as  follows  (see  instructions): 


This    certificate    is    issued    and   accepted    upon    the   understanding   that    the    liability    assumed    hereby    shall    not 
exceed  $100. 


Seal  (Individual  or  Firm  Name) 


(Address) 


By 


(Date)  (Signature) 


(Instructions  on  reverse) 


SS6  -  1E8    OdS 


•pajsooi  st  puBj  aq; 

qoiqM  ui  a}B}S  aqj  in  ssauisnq  op  oj  A}iioq}nB  .ajeoipin  (a) 

'pue  ipazuisSjo  sbm  uoijbjo&ioo  aiaqM  ajBoipin  (q) 

fp3as  ajsiodioo  aq}  jBaq  (b) 
:}sntu     'uopeiodioo    b     Aq     pajnoaxa     uaq/ift     'ajBDijrjjao     y    "j 

"UOTJEOOJ  JO 

ajBotjtjiao  jo   Xdoo   patji^ao   b  jo   juauiqoEjjB   pire    oj    aoua 
-jajaj  Aq  pajBJodiooui  aq  Abu  suiibjo  Suiuiui  jo  uopduosaQ    "| 


SNOIlDnyiSNI 


Form  1860-1                                     UNITED  STATES 

(June  1966)                       DEPARTMENT  OF  THE  INTERIOR 

'formerly  4—201) 

BUREAU  OF  LAND  MANAGEMENT 

Land  Office  and  Serial  Number 

MINERAL  ENTRY  FINAL  CERTIFICATE 

Date 

Filing  Fees,  $ 

Receipt  Number 

Date 

Purchase  Money,  $ 

Receipt  Number 

Date 

35 


□  R-  S.  2325;  30  U.S.C.  29 

□  R.  S.  2329,  2331;  30  U.S.C. 

□  R.  S.  2337;  30  U.S.C.  42a 

"2  Act  of  March  18,  1960,  30  U.S.C.  42(b) 


On  this  day 


paid  the  filing  fees  and  deposited  the  purchase  money  in  the  sum  shown  above  for  certain      Q  lode     Q  placer 
mining  claim(s)  and  millsite  known  as 


Section 


,  Township 


,  Range 


Meridian, 


County 

Survey  Number 


State 


said  Survey  Number  extending 


feet  in  length  along  said 


vein(s)  or  lode(s),   EXPRESSLY  EXCEPTING  AND  EXCLUDING  from  said  purchase  all   that  portion  of  the  ground 
embraced  in  mining  claim(s)  or  survey(s)  designated  as  Survey(s)  Numbers) 


e 


THEREFORE:    Patent  may  issue  if  all  is  found  regular  and  upon  demonstration  and  verification  of  a  valid  discovery 
of  a  valuable  mineral   deposit  and  subject  to  the  reservations,   exceptions,  and  restrictions  noted  herein. 


(Signature  of  Authorized  Officer) 


(Date) 


(Title) 


CZ*-86B    OdO 


suopBAjasay  pue  suopd 


(jaDTjjO  SuiAOjddv) 


(31BO) 


- 

NOIidlHDSaa  QNVT 

NIV^  dO  3WVN 

S3J3E  SuioBjquia  'MOjaq  psjBDipui 

(s)uopeajsssj  aq}  oi  iDsfqns  '(s)tmBp  piBS  SinoBjqnis   iN31Vd  1VXN3W3Tddns  B  jo  souenssi  sip  joj  sptAOid  03 
papuauiE  Aqaiaq  si  3XVDI3IXS3D  siqj  '(s)uiiBp  Sinutui  3ui/&oi]oj  sq}  Suiujaouoo  9pem  uaaq  SuiAEq  uoijBUiuijaiap  jBin  j 


ATNO  XN3XVd  -|V±N3W3TddnS   dO  3DNVnSSI  OX  HOIHd  a3X3~ldW00  3B  XSHW  XdVd  SIHX 


(jaotjjo  SuTAOjddy) 


(31BQ) 


\  . 

Noiidraasaa  qnvt 

WIV^  30  3KVN 

saJOB  SutoEjqujs  'tfLOjsq 

psjEOipui  (s)uoi)bajsssi  sqj  o}  )3afqns  'lusjEd  joj  paAOidds  Aqsjsq     3jb  Q]     g|  |     |     (s)uiiBp  Sutuiui  2uiMonoj  sqx 


S3nSSI  XN3XVd  3d0d3S  Q3N0IS  QNV  Q3X3"ldW00  3S  XSDW  XHVd  SIHX 


FOBTT-FIRST  CONGRESS.    Sua.  n.    Ch.  280,  235.    1870.  217 

Aueust  18, 1856,  chapter  169,  volume  11,  page  188. 
February  5, 1859,  chapter  22,  Tolume  11,  page  880. 
February  18,  1861,  chapter  87,  volume  12,  page  180. 
March  3,  1865,  chapter  126,  Tolume  13,  page  540. 
February  18, 1867,  chapter  43,  volume  14,  page  395. 
Appboted,  July  8, 1870. 

CB^'CC^C^  Owner,  ceer  the putiicl^de.h^Jbr  cAer  they***."  law  eh.  «ej. 

^rOl    jcit.  i).  Sol* 

Be  &  enacted  by  the  Senate  and  Heme  of  £epretentativei  of  the  United      "^ 
S^  of  America  in  Congreu  aevmbUd,  That  the act  gnmtmg  iht  ,^«~££ 
right  of  way  to  ditch  and  canal  owners  over  the  pubbc  lands,  and  for  ^ 
other  purpo.es,  approved  July  twenty-six,  eighteen  hundred  and  sixty- 
«ix  be  and  the  same  is  hereby,  amended  by  adding  thereto  the  following 
additional  sections,  numbered  twelve,  thirteen,  fourteen,  fifteen,  sixteen, 
and  seventeen,  respectively,  which  shall  hereafter  constitute  and  form  a 

mxt  of  the  aforesaid  act.  „  .  .  

*Sec.   12.   And  be  it   further  enacted,   That  claims,  usually  -lied  J»~**£ 
"placers,"  including  all  forms  of  deposit,  excepting  veins  of  quartz,  or  tDajl^t^Mt. 
other  rock  in  place,  shall  be  subject  to  entry  and  patent  under  this  act, 
nnder  Uke  circumstances  and  conditions,  and  upon  similar  proceedings, 
as  are  provided  for  vein  or  lode  claims  :  Provided,  That  where  the  lands  „££*£*• 
have  been  previously  surveyed  by  the  United  States,  the  entry  in  it*  tBtr7toJT 
exterior  limits  shall  conform  to  the  legal  subdivisions  of  the  public  lands,  forage, 
no  further  survey  or  plat  in  such  case  being  required,  and  the  l«°ds  may     Pnc.ofl»d.. 
be  paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per  acre :  Provided 
further.  That  legal  subdivisions  of  forty  acres  may  be  subdivided  into  £%+** 
ten-acre  tracts ;  and  that  two  or  more  persons,  or  associations  of  persons,     Jojnt  mtry  rf 
having  contiguous  claims  of  any  size,  although  such  claims  may  be  less  eontip,,™. 
than  Ten  acrls  each,  may  make  joint  entry  thereof:  And  provided  further,  ^cereUim 
That  no  location  of  a  placer  claim,  hereafter  made,  shall  exceed  one  ^  t0  eiceed 
hundred  and  sixty  acres  for  any  one  person  or  association  of  persons,  od.  hundred  and 
which  location  shall  conform  to  the  United  States  surveys ;  and  nothing. "l^-wad 
in  this  section  contained  shall  defeat  or  impair  any  bona  fide  pre-emption  ,Bd  pre-emption 
or  homestead  claim  upon  agricultural  lands,  or  authorize  the  sale  of  the  rjjfat.  »<*.&«- 
improvements  of  any  bona  fide  settler  to  any  purchaser.  «-.-«■« 

Sec  13.  And  be  it  further  enacted,  That  where  said  person  «  tMOma.    ™£*£» 
lion    they  and  their  grantors,  shall   have  held  and  worked  their  said  faTtoMtsblish 
claims  for  a  period  equal  to  the  time  prescribed  by  the  statute  of  hmita-  aright  to  a  pat- 
tions  for  mining  claims  of  the  State  or  Territory  where  the  same  may  be 
situated,  evidence  of  such  possession  and  working  of  the  claims  for  suc& 
period  shall  be  sufficient  to  establish  a  right  to  a  patent  thereto  under 
this  act,  in  the  absence  of  any  advene  claim  :  Provided,  however,  That  J^gf*- 
nothing  in  this  act  shall  be  deemed  to  impair  any  lien  which  may  have 
attached  in  any  way  whatever  to  any  mining  claim  or  property  thereto 
attached  prior  to  the  issuance  of  a  patent  _,     ..       „  _ 

Sec.  14.  And  be  U  further  enacted,  That  all  ex   parte  affidavits     fcptsafl. 
required  to  be  made  under  this  act,  or  the  act  of  which  it  is  amoidatary, 
may  be  verified  before  any  officer  authorized  to  administer  oaths  within 
the  land  district  where  the  claims  may  be  situated.  «f wd*. 

Sec.  15.  And  be  it  further  enacted,  That  register*  and  receivers  shall  Jfi&Sgi 
receive  the  same  fees  for  services  under  this  act  as  are  provided  by  law  «a. 
for  like  services  under  other  acts  of  Congress;  and  that  effect  shall  be  Jffg* 
given  to  the  foregoing  act  according  to  such  regulations  as  may  ne  pre-  toL 
acribed  by  the  commissioner  of  the  general  land  office.  ■•»«#■* 

Sec  16.  And  be  it  further  enacted,  That  so  much  of  the  act  of  March  „"*« 
third,  eighteen  hundred  and  fifty-three,  entitled  «An  act  to  provide  for   **,.»,  id, 
the  survey  of  the  public  lands  in  California,  the  granting  of  pre-emption  nc«l«d. 
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FtibUe  ear- 

Ycytezteodao 
cwarminatal 


Sumyoa .  „ 
tend*  bow  ■ddoj- 
Tidtd  into  koto, 
fee 

Waste,  &*. 
lands  D*M  not 
botorr«y«d- 

Eights  ooo- 
ftrraaby  certain 
sections  of  ta- 
mer act  ex- 
tended, *c- 

Veetedand 
teemed  water 
rights  second. 

Act  of 

1S86,  en.  »**. 
Vol  XJT.  p-  343i 
not  affected. 


July  9, 1870. 


Certain  land 
gristed  to  San 
Jose,  California, 
for  street  pur- 
poses. 

Other  land  in 
aaid  city  granted 
to  perso'ns  in  pos- 
teasion. 


Bight  of  way 
through  the  por- 
tion ootaide  of 
6an  JoaegiTen 
to  the  eonnty  of 
Santa  Clara- 


Land,  sobject 
to  right  of  way, 
granted  to  per- 
son owning  ad- 
joining tanas. 

bdrVid&al 
grants. 


July  11, 1IT0. 


Consular  tad 

oiplomatie  ex- 
penses appro- 
priaUoa. 


K>BTY-FIRST  CONGBESS.    Stts.IL    Ch.  255, 286, 237.    1870. 

j  a-  «rt-,  MmMM.»  a*  BTtrndea  that  none  other  than  town- 
ngbts,  and  for  other  *"*»?*> »  *thYb\nd.  are  mineral,  is  hereby  re- 
.hip  line,  •hall  be  awTeyed  where  tne  two.  a«  , 

^  J^^lfift -S55  iTSwH  25.  bto  teh. 
bad,:  ^^^^  ff^r^,  be  done  by  county  and  local 
than  one  hundred  and  «xty •^£?*7j~i  provided  Jkrther,  That 
.urveyors  at  the  *^**JS^J%JFZ*  orWeas' lands. 
^  aTSSKTi^SK SS.  of  the  right,  conferred 
Sec.  17.  And  be  U  J*wt .  "™j!L  .*  to  which  this  act  is  amenda- 
?7  "^iTMSailf  3  £ tndlL  aame  «  hereby  extended 

fifth,  eighteen  hundred  and  aixty-aix. 
Appboved,  July  9, 1870. 

^ij-oj.    ~  eertflin  Lewis  sa  California. 

Be  it  enacted  by  the  Senate  mi  *tf*£lg^f£Z& 
Statu  of  America  in  ^^.^^^fs.K  California,  ly- 
of  land  situated  m  the  county  of  Santa  U"*/™  *  the  r^o  de  los 
ing  between  *e  *^*S^&^£j££l*  map  of 
Coches,  wh  ch  u  occupied  by  banta  <-iara  °.lrec£  ru™  Street  is  here- 
tbedty  of  San  Jo*,  and  the  street  i**^****^  S's  of  «id 

tract  of  land  lying  between  saw  ™^»  .t—ets.  are  hereby  jrranted 

portion  of  the  tract  of  land  lying  ^'f^^oTsw  Jose,  b  hereby 
lu  without  the  corporate  hnutt  of  th lU*  StewSbftta  highways, 
granted  to  the  aaid  county  of  Santa  ^JfSJJJJS  tract  If  land; 
reads,  and  sidewalks  running  d««;£P£"  rfSSJiS.  of  aaid  county 
ud  authority  is  hereby  granted  to  the  board  of  »°P«™  ^e  of  ,och 
to  regulate  and  determine  the  number,  position,  width,  ana  grau 
highways,  roads,  and  eidewalks.  .  f  luai  -m  Qit 

Sec.  8.  And  be  it  further  «^,That  th  e  I wA< tract ^« 

middle  of  aaid  tract  of  land. 
Appsotsd,  July  9, 1870. 

chap,  ccxxm-*** '^S^ff^^J^£^$jiS!d^ 

Expaua  •/  <**  frwani— '  Jar  CM  iw  * 

««^«,-«<^r-^^?— •  „,  *********  Of  the  United 

aivs»*«=-SSSSa=*s 


DEPARTMENT  OF  JUSTICE 
LAND  AINU  NATURAL  RESOURCES  DIVISION 


STANDARDS 

FOR  THE 

PKEPAUATION  OF  TITLE  EVIDENCE 

IN  LAND  ACQUISITIONS  BY 

THE  UNITED  STATES 


WASHINGTON,  D.C.    20530 
1970 


\ 


FOREWORD 

These  standards  for  llie  preparation  of  title  evidence  incorporate 
cumulative  experience  of  the  Land  Acquisition  Section  in  the  exam 
illation  of  thousands  of  titles  involving  lens  of  millions  of  dollars 
in  real  property  annually.  The  standards  are  designed  to  meet 
present-day  conditions,  practices,  and  procedures.  They  arc  appli- 
cable throughout  the  United  States  to  the  most  valuable  city  prop- 
erties and  the  least  valuable  waste  lands.  They  have  been  adopted 
to  protect  Federal  investments  in  real  property  by  securing  title 
evidence  tailored  to  the  value  of  the  properly  acquired  and  its 
attendant  circumstances  at  reasonable  charges  with  due  regard  to 
speed  in  the  consummation  of  each  transaction  and  due  care  for 
the  right  of  property  owners. 

The  standards  govern  the  preparation  of  evidence  of  title  for 
all  land  acquisitions  by  the  United  Stales,  by  direct  purchase  from 
the  owner,  condemnation,  donation  or  exchange,  where  the  title  is 
to  be  approved  by  the  Attorney  General  or  his  dolegee  or  condem- 
nation proceedings  are  to  be  instituted. 

Public  Law  l>  1-393,  approved  September  I,  1970,  84  Stat.  835, 
amending  U.S.  355  of  the  Revised  Statutes  (40  U.S.C.  '255)  author- 
ized the  Attorney  General  to  delegate,  subject  to  his  general  super- 
vision, his  responsibility  for  the  approval  of  titles  to  lands  acquired 
by  the  United  States  to  other  departments  and  agencies  under 
regulations  promulgated  by  the  Attorney  General.  Upon  the  request 
of  such  departments  or  agencies,  title  opinions  of  the  Attorney 
General  will  he  rendered  under  the  practice  prevailing  prior  to 
this  amendment. 

Attention  is  invited  to  the  revised  form  of  title  insurance  policy 
and  the  form  of  endorsement  thereto  set  out  on  pages  II)  and  '24. 
These  forms  have  been  approved  by  the  American  Land  Title  As- 
sociation for  use  by  its  members  and  should  be  of  material  benefit 
both  to  the  Government  and  to  the  title  companies. 

Where  particular  title  questions  arise  which  are  not  covered  here, 
where  title  difficulties  cannot  lie  resolved  readily,  where  the  cost  of 
title  evidence  or  insurance  seems  disproportionately  high  compared 
to  the  value  of  the  property  being  acquired,  or  otherwise  unnec- 
essarily expensive,  ami  where,  unreasonable  delays  are  foreseen  or 
are  incurred  in  securing  title  evidence,  or  clearing  title  defects,  the 
Land  and  Natural  Resources  Division  may  lie  consulted.  We  will 
render  any  assistance  in  resolving  such  questions  to  accomplish  a 
fair,  efficient,  economical,  and  expeditious  acquisition. 


Siiiiio   Kasiiiwa, 
A  wist  ant  Attorney  General, 
hand  and  Natural  Resource*  Division. 


STANDARDS  FOR  THE  PREPARATION  OF 

TITLE  EVIDENCE  IN  LAND  ACQUISITIONS 

BY  THE  UNITED  STATES 

The  following  standards  Imvt*  been  prepared  for  the  guidance 
of  Government  departments  mid  agencies,  vendors  to  the  United 
States,  attorneys  of  the  Department,  of  Justice,  and  others  having 
occasion  to  prepare  or  procure  evidence  of  title  and  related  papers 
in  all  eases  of  acquisition  of  land  by  the  United  Stales  hy  purchase 
or  condeininition.  These  standards  supersede  all  previous  rules  on 
the  subject.  Their  ohservance  is  required  where  the  titles  are  to  he 
approved  by  the  Attorney  General  or  his  delegee  and  where  the 
title  is  acquired  by  condemnation  unless  exception  is  made  in  unusual 
circumstances. 

RESPONSIBILITY  FOR  PROCURING  EVIDENCE  OF  TITLE 

In  direct,  purchase  cases  it  is  the  duty  of  the  heads  of  the  acquiring 
agencies  to  furnish  necessary  evidence  of  title  to  land  to  be  acquired 
by  direct  purchase,  exchange,  or  donation,  the  expense  of  procuring 
the  same  to  he  paid  out  of  the  appropriations  made  for  the  respec- 
tive departments  (40  U.S.(>.  255,  as  amended). 

In  condemnation  proceedings,  generally,  the  necessary  evidence 
of  title  is  made  available  to  the  Department  by  the  acquiring  agency. 
In  compliance  with  applicable  standards,  title  evidence  conforming 
to  the  requirements  of  the  Department  should  be  obtained  from 
approved  abstracters  or  title  companies.  Contracts  for  the  title  evi- 
dence should  include  as  a  separate  item  the  costs  of  any  necessary 
continuation  of  the  evidence  of  title. 

Title  evidence  must  he  obtained  promptly  to  avoid  delay  in  pay- 
ment to  landowners  and  to  permit  early  consummation  of  purchases 
and  closing  of  condemnation  proceedings. 

EVIDENCE  OF  TITLE  ACCEPTABLE  TO  PRUDENT  AT- 
TORNEYS AND  TITLE  EXAMINERS  IN  THE  LOCALITY 
IN  WHICH  THE  LAND  IS  SITUATED  WILL  ORDINARILY 
BE  ACCEPTABLE  TO  THE  DEPARTMENT 

One  of  the  following  types  of  evidence  should  be  obtained  after 
considering  local  practice,  reliability,  security,  economy,  efficiency 
and  speed : 


(n)  Abstracts  of  title  prepared  in  accordance  with  the  require 
merits  of  these  instructions,  hy  approved  abstracters,  or  by  qualified 
mid  competent  abstracters  employed  by  a  department  or  agency  of 
(lie  Government. 

(h)  Certificate  of  title  (we  form  on  page  It)  prepared  in  accord - 
anee  with  the  requirements  set  forth  below  concerning  form  and 
contents  of  certificates  of  title,  by  approved  title  corporations  in 
jurisdictions  where  coronations  may  legally  issue  such  certificates. 

(<■)  Owners'  duplicate  certificates  of  title  issued  pursuant  to  satis- 
factory slate  systems  of  title  registration  similar  to  the  Torrens 
system. 

(d)  Copies  of  public  title  records  duly  authenticated  by  their 
official  custodian  or  certified  by  an  approved  abstracter. 

(e)  Title  insurance  policies  (see  form  on  page  II) )  prepared,  in 
accordance  with  the  requirements  set  forth  in  these  standards,  by 
approved  insurance  corporations. 

(f)  Any  other  satisfactory  evidence  of  title. 

Ordinarily  one  abstract,  certificate  or  policy  will  be  obtained  for 
all  interests  in  each  contiguous  area  of  land  in  the  same  ownership. 
Lauds  will  l>e  deemed  to  be  contiguous  although  portions  thereof  are 
separated  by  roads,  railroads  or  other  rights  of  way,  streams,  etc. 
Where  oil,  pas  and  mineral  interests  are  not  to  be  acquired,  all 
leases  and  other  instruments  relating  to  such  instruments  should  be 
omitted  from  the  title  evidence  pursuant  to  the  contracts  therefor. 


QUALIFICATIONS  OF  ABSTRACTERS  AND 
TITLE  COMPANIES 

All  title  evidence,  must  lie  obtained  from  attorneys,  abstracters  or 
title  companies  approved  by  the  Department  or  the  authorized 
department  or  agency  for  the  preparation  of  such  evidence  in  the 
jurisdiction  in  which  the  lands  are  situated.  To  obtain  approval, 
there  should  be  submitted  for  consideration  information  as  to  the 
experience  and  training;  organization  and  title  plant  of  any  title 
corporation;  system  of  examining  ami  abstracting  title;  financial 
responsibility  (if  a  corporation);  reputation  in  the  community;  and 
whether  statutory  bonding  and  other  requirements  have  been  com- 
plied with. 

Individual  abstracters  must  be  attorneys  at  law  or  professional  or 
official  abstracters  qualified  and  authorized  by  law  to  prepare  and 
certify  to  abstracts;  have  no  interest  in  the  land  to  l>o  acquired; 
ami  not  l>e  related  to  the  vendors. 

Title  companies  must.  I>c  qualified  and  authorized  by  law  to  furnish 
abstracts,  certificates  of  title,  or  title  insurance  policies  in  the  state 


where   the   land    lies;   and    have  either   its   home  office  or  a    well- 
established  branch  office  located  in  the  state  where  the  land  lies. 


FORM  AND  CONTENTS  OF  ABSTRACTS 

In  some  sections  of  the  country,  and  in  many  of  the  large  cities, 
abstracts  are  prepared  by  an  incorporated  title  company  or  by  a 
professional  or  official  abstracter,  not  necessarily  an  attorney.  In 
other  sections  of  the  country  the  abstracts  are  prepared  by  an  attor- 
ney who  also  obtains  curative  data  and  frequently  supplements  the 
abstract  with  a  history  of  the  title  and  his  opinion  as  to  its  suffi- 
ciency. The  following  requirements  are,  therefore,  subject  to  modifi- 
cation to  adapt  them  to  the  type  of  abstract  commonly  in  use  in  the 
locality  where  the  land  is  situated : 

(a)  Form  and  arrangement— T\\n  abstract  should  be  printed  or 
typewritten  (or  consist  of  photostatic  copies  of  original  documents), 
and  the  description  of  the  land  covered  by  the  abstract  should  appear 
on  a  caption  page.  Where  the  descriptions  in  abstracted  items  are  the 
same  as  those  contained  in  the  captions,  or  in  preceding  instruments, 
the  descriptions  should  not  be  recopied,  but  the  abstracters  should 
indicate  that  the  same  lands  are  involved.  The  various  entries  should 
be  numbered  and  appear  in  the  chronological  sequence  of  recording. 
Affidavits  and  other  papers  submitted  by  the  abstracter  with  the 
abstract  should  l»e  numbered  or  lettered  and  referred  to  by  such 
number  or  letter  in  the  item  of  the  abstract  to  which  they  relate. 

(b)  Contents,  in  general. — The  abstract  should  contain  a  sufficient 
summary  of  the  material  portions  of  every  recorded  instrument, 
affecting  the  title  to  the  land  described  in  the  caption^  to  enable  the 
examiner  to  determine  the  nature,  and  effect  of  such  instruments. 
No  attempt  is  made  to  specify  all  items  which  must  l»e  shown  in  the 
abstract,  but  the  following,  which  are  sometimes  omitted,  must  be 
shown  exactly  as  they  appear  in  the  records:  The  marital  status  of 
all  grantors  and  grantees;  the  consideration  and  receipt  thereof;  the 
dates  of  execution,  witnesses  where  necessary,  acknowledgment,  and 
recordation  of  each  instrument ;  and  the  due  date  of  any  unsatisfied 
mortgages  or  deeds  of  trust,  the  amount  of  the  indebtedness  secured 
thereby;  ami  any  reservations,  limitations  or  conditions.  Releases  of 
homestead,  dower,  and  other  statutory  rights  should  bo  affirmatively 
shown.  Where  titles  to  separate  parcels  are  derived  from  a  common 
preceding  chain  of  title,  a  master  abstract  should  be  prepared  and 
supplemented  by  individual  abstracts. 

(c)  Abstracts  containing  instruments  which  do  not  affect  the  title 
or  do  not  refer  to  or  mention  the  land  covered  by  the  abstract  are 
not  acceptable  ami  the  abstracter  is  not  entitled  to  receive  payment 


for  such  extraneous  material.  Also,  abstracts  which  contain  illegible 
photostats  of  instruments  are  not  acceptable. 


Period  of  Search 


For  tbc  purposes  of  Hiis  paragraph,  "title  instrument"  means  any 
recorded  instrument  purporting  to  evidence  the  transfer  of  a  fee 
simple  title  (other  than  as  security  for  debt),  including  patents, 
direct  deeds  of  conveyance,  deeds  by  trustees,  referees,  guardians, 
executors,  administrators,  masters,  or  sheriffs,  wills  or  decrees  of 
descent,  and  also  decrees,  judgments  or  orders  of  courts  of  competent 
jurisdiction  purporting  to  quiet,  confirm,  or  establish  title  in  fee 
simple.  The  "period  of  search,"  referred  to  in  each  of  the  numbered 
subparagraphs  hereinafter  set  out,  means  the  number  of  years  of 
continuous  coverage  by  an  abstract  of  the  record  beginning  with  a 
title  instrument  recorded  at  least  the  required  minimum  number  of 
years  prior  to  the  date  of  the  abstracter's  certificate.  Regardless  of 
the  applicable  period  of  search,  all  abstracts  must  contain  or  be 
accompanied  by  proof  that  the  title  was  originally  divested  from 
the  sovereign  by  patent  or  grant  of  the  land  involved.  All  mineral 
or  other  reservations  to  the  sovereign  shall  bo  specifically  noted.  All 
instruments  antedating  the  applicable  period  of  search  which  are 
disclosed  by  instruments  recorded  within  the  period  of  search  and 
which  contain  reservations,  exceptions,  restrictions,  limitations,  or 
other  rights  or  interests  or  impose  conditions  or  liens  possibly  out- 
standing or  affecting  the  title,  must  be  shown.  Subject  to  all  the 
foregoing  provisions  of  this  paragraph,  the  periods  of  search  shall 
be  as  follows: 

(1)  A  minimum  of  00  years  as  to  all  acquisitions  (including  ease- 
ments) except  those  mentioned  in  the  following  subparagraphs  (2), 
(8),  (4),  and  (5). 

(2)  A  minimum  of  80  years  as  to  all  tracts  to  be  acquired  for 
considerations  in  excess  of  $100,000.00  and  as  to  Federal  building 
sites. 

(>'i)   A  minimum  of  40  years  as  to  lands  of  small  value. 

(4)  A  minimum  of  25  years  as  to  the  acquisition  of  casements 
to  be  acquired  for  considerations  in  excess  of  $100  but  not  in  excess 
of  $5,000.00  as  follows:  For  telephone  and  telegraph  lines,  electric 
transmission  lines,  channel  excavation,  relocation  of  utilities  such 
as  (ire  alarm  systems,  water  mains  and  pipes,  pipelines,  railroad 
spurs  for  temporary  use  in  transporting  materials  for  construction 
purposes,  access  and  other  roads,  highways,  spoil  disposal,  intermit- 
tent  flowage    (where  the  estimated    frequency  of   Hooding  is  not 


"of tener  than  5  years),  borrow  pits,  and  other  uses  of  the  general 
character  and  type  of  those  herein  specified. 

(5)  As  to  easements  to  lie  acquired  for  considerations  of  $100  or 
less  and  temporary  use  or  term  takings  in  condemnation  proceedings 
involving  the  payment  of  an  estimated  rental  of  $2,5(1(1  or  less  per 
annum,  last  owner  searches  showing  the  owner  under  the  last  deed 
of  record  ami  encumbrances  against  the  title  under  which  the 
abstracters  or  title  companies  assume  no  liability  and  without  regard 
to  the  period  of  search  may  lie  accepted  us  satisfactory  title  evidence. 

((i)  Abstracts  relating  to  acquisitions  of  all  other  easements  must 
be  prepared  in  accordance  with  the  applicable  preceding  subpara- 
graphs in  the  same  manner  as  abstracts  relating  to  fee  simple  titles. 

Records  I^ost  or  Destroyed 

Where  title  records,  for  the  full  periods  of  search  required  above, 
have  been  lost  or  destroyed,  or  are  otherwise  permanently  unavail- 
able, the  abstract  should  begin  with  the  lirst  available  record  and 
be  supplemented  by  the  following: 

(1)  A  certificate  of  the  abstracter  as  to  the  fact  of  the  loss  or 
destruction  of  the  records,  that  no  reservations,  limitations,  encum- 
brances, or  defects  in  the  title  are  known  to  the  abstracter,  and  that 
the  beginning  point  of  the  abstract  is  accepted  by  competent  attor- 
neys in  the  community,  ami  either: 

(a)  Proof  of  compliance  with  requirements  of  statutory  pro- 
ceedings, if  any,  to  establish  titles  affected  by  the  loss  or  destruc- 
tion of  the  records;  or 

(b)  Secondary  documentary  evidence,  complying  with  statutory 
requirements,  which,  if  offered  in  a  judicial  proceeding,  would  be 
admissible  as  evidence  of  title,  and  evidence  of  title  by  adverse 
possession  as  provided  in  the  instructions  set  out  below  under 
Adverse  Possession. 


Wills  and  Probate  Proceedings 

Wills  should  lie  reproduced  in  full.  Essential  portions  of  probate 
proceedings  disclosing  ull  material  facts  of  record  must  be  shown, 
including,  for  example,  the  petition,  names  and  ages,  and  the  in- 
competency, if  any,  of  parties  in  interest  as  shown  by  the  record; 
proof  of  service  of  citations;  date  of  approval  of  bond;  issuance  of 
letters  testamentary;  publication  of  notices  or  other  action  necessary 
to  start  the  running  of  any  statutes  of  limitations;  ancillary  probate 
of  the  will  in  the  jurisdiction  where  the  land  lies,  if  the  original 
probate  were  elsewhere;  guardianship  proceedings  of  any   parties 


who  are  incompetent.;  and  wlietlicr  estate  and  inheritance  taxes  liave 
been  paid  or  releases  thereof  obtained. 

When  title  has  been  or  is  to  be  conveyed  by  administrator's  or 
executor's  deed,  the  court  orders  or  other  authority  of  lite  fiduciary 
and  sufficient  portions  of  the  proceedings  to  demonstrate  their  regu- 
larity must  be  shown. 

If  tho  title  lias  Itecn  or  is  to  be  conveyed  by  the  devisees,  the 
abstract  should  show  whether  all  specific  legacies,  debts,  and  taxes 
have  been  paid,  and  where  necessary  whether  there  has  been  final 
distribution  of  the  estate,  discharge  of  the  executor,  and  closing 
of  the  estate. 

Title  by  Descent 

In  every  instance  where  title  has  passed  by  descent,  the  abstract 
should  show  whether  there  has  been  administration  on  the  estate, 
and  in  case  of  administration,  tho  abstract  should  show  sufficient 
portions  of  the  record  of  the  proceeding  to  determine  whether  nec- 
essary jurisdictional  facts  existed  and  statutory  requirements  essen- 
tial to  tho  validity  of  tho  proceeding  were  observed,  including 
service  of  necessary  notices,  qualifications  of  the  administrator,  and 
the  date  of  the  approval  of  his  Iwnd  or  other  action  necessary  to 
start  the  running  of  any  statutes  of  limitation. 

If  there  has  been  administration,  but  title  has  been  or  is  to  be 
conveyed  by  deed  of  the  intestate's  heirs  as  established  in  the  pro- 
ceeding, the  abstract  should  show  the  correct  names  of  all  persons 
determined  to  be  heirs  as  they  appear  in  tho  proceeding,  and  should 
also  show  whether  debts  and  charges,  including  all  taxes  against  the 
estate,  have  been  paid  or  provided  for,  and,  where  necessary,  whether 
there  has  been  final  distribution  of  the  estate  and  discharge  of  the 
administrator. 

Whether  or  not  there  has  been  administration,  if  the  conveyance 
to  the  United  States  is  to  l»  made  by  the  intestate's  heirs,  and  tho 
intestate's  heirs  have  not  been  established  in  a  judicial  proceeding, 
determination  of  heirship  will  be  required  as  hereinafter  provided. 


Foreclosure  Proceedings 

In  all  cases  involving  foreclosure  proceedings  the  abstract  should 
disclose  sufficient  of  tho  mortgage  foreclosed  to  determine  the  val- 
idity and  effect  of  the  foreclosure,  including  the  sum  secured,  de- 
scription of  the  premises,  conditions  of  the  mortgage,  signatures, 
dates  of  execution  and  recording,  and  the  nature  of  the  default. 

If  the  foreclosure  is  by  judicial  proceeding,  the  abstract  should 


show  the  names  of  all  persons  made  parties  to  the  foreclosure  case 
and  sufficient  portions  of  the  record  to  determine  the  jurisdiction 
of  the  court,  the  regularity  of  the  proceeding,  whether  all  necessary 
parties  had  proper  notice,  and  whether  the  provisions  of  the  fore- 
closure statute  were  adequately  observed. 

If  foreclosure  is  under  a  power  of  sale,  the  terms  of  the  power, 
compliance  or  noncompliance  therewith  and  with  applicable  statutory 
provisions,  should  appear.  Partial  or  installment  foreclosures,  con- 
tinuing the  balance  of  the  mortgage  in  effect,  must  he  affirmatively 
shown. 


Sales  by  Receivers,  Execution  Sales,  Tax  Sales, 
Divorces,  and  Other  Judicial  Proceedings 

The  abstract  should  fully  disclose  sufficient  portions  of  the  record 
of  all  sales  by  receivers,  execution  sales,  tax  sales,  divorces,  and 
other  judicial  proceedings  affecting  the  title  to  the  land  to  l»  ac- 
quired, to  determine  the  legal  effect  of  such  sales  or  proceedings, 
and  whether  all  statutory  requirements  have  lieen  observed  and  tho 
time  for  redemption,  appeal,  or  reopening  tho  matter  has  expired. 

Sales  by  Trustees  and  Others  in  a  Fiduciary  or 
Representative  Capacity 

The  abstract  should  contain  all  essential  parts  of  trust  instruments, 
powers  of  attorney,  and  of  the  record  of  any  court  proceedings  con- 
ferring authority  for  conveyances  in  the  chain  of  title  by  fiduciaries 
or  persons  acting  in  a  representative  capacity,  and  show  whether 
the  purchaser  is  relieved  of  the  responsibility  for  the  application  of 
tho  purchase  price.  Any  conditions  or  limitations  on  the  authority 
of  a  fiduciary  or  representative,  contained  in  such  instruments  or 
proceedings,  or  in  any  deed  to  tho  trustee,  or  to  the  beneficiary  or 
principal  for  whom  such  trustee  or  representative  is  acting,  should 
l>e  fully  set  forth  ami,  where  possible,  tho  abstract  should  show 
whether  such  conditions  have  lieen  fulfilled. 

Search  for  Liens  of  Judgments  and  Decrees  of 
Federal  Courts 

Search  is  required  of  the  Federal  court  records  in  all  divisions 
of  the  district  whore  the  land  lies  for  possible  liens  of  judgments 
and  decrees  of  and  cases  pending  in  Federal  courts  in  those  states 
which  have  not  enacted  a  statute  authorizing  the  judgments  and 
decrees  of  the  United  States  courts  to  be  registered,  recorded,  docket- 
ed, indexed,  or  otherwise  conformed  to  the  rules  and  requirements 
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relating  l«i  I  he    judgments  nnil  decrees  of  the  courts  of  (lie  state. 
(28  U.S.C.  1963.) 

In  those  states  which  him;  enacted  such  conformity  statutes  (in 
accordance  with  the  provisions  of  28  U.S.C  1 002),  no  search  of  the 
Federal  court  records  is  necessary  for  liens  of  judgments  and  decrees, 
unless  under  slide  law  judgments  and  decrees  of  the  state  courts 
hccoine  liens  on  the  property  of  the  judgment  debtor  in  the  county 
where  rendered,  upon  entry  in  the  court  where  rendered,  in  which 
case,  search  of  the  Federal  court  records  is  neceasary  if  those  records 
are  located  in  the  county  in  which  the  land  is  situated. 

Dedication  and  Vacation  of  Streets  and  Alleys 

Where  the  land  includes  streets  or  alley  areas,  dedicated  or  vacated, 
there  must,  lie  shown  all  mutters  of  record  affecting  the  ownership 
of  such  areas,  including  the  following: 

(a)  The  complete  proceeding  had  upon  such  dedication  and, 
if  vacated,  the  vacation  proceedings. 

(h)  All  facts  of  record  bearing  on  the  existence  or  elimination 
of  prior  rights  of  the  public,  prescriptive  or  otherwise,  and 
rights  of  public  utilities,  if  any. 

Special  Assessments  for  Improvements, 
School   Districts,   Elc. 

Abstracts  containing  references  to  assessments  for  drainage,  school, 
or  other  special  improvement  districts,  water,  paving,  sewer  and 
other  assessments,  should  set  out,  in  addition  to  the  current  and 
delinquent  assessments,  the  total  benefit  assessments  and  charges 
against  the  land,  and  should  contain  references  to  the  statutes 
creating  the  districts  and  establishing  the  liens. 

Abstracter's  Certificate 

A  satisfactory  certificate  of  the  abstracter  must  lie  made  a  part  of 
the  abstract.  (Senerully,  certificates  will  be  acceptable  if  in  the  form 
approved  by  a  title  association  of  recognized  standing  in  the  state 
where  the  land  is  situated  and  if  the  abstracter  certifies  that  ho  has 
examined  all  public  records  pertaining  to  the  title  for  the  required 
period  of  search,  and  that  all  matters  of  record  alVecting  the  title 
aro  correctly  shown  in  the  abstract.  In  those  states  where  the  liability 
of  the  abstracter  is  based  upon  the  contract  to  search  the  title,  the 
certificate  should  contain  a  statement  that  the  abstract  is  furnished 
to  the  United  Slates  of  America  (or  its  grantor)  and  assigns.  Other- 
wise, and  generally,  the  certificate  should  not  lie  limited  to  any  con- 
tracting party,  other  person  or  corporation. 


FORM  AND  CONTENTS  OF  CERTIFICATES  OF  TITLE  AND 
TITLE  INSURANCE  POLICIES 

Preliminary  reports  or  binders,  when  satisfactory  in  form,  of 
approved  title  companies  based  upon  a  preliminary  search  and  com- 
mitting such  companies  to  issue  final  certificates  of  title  or  title 
insurance  policies  in  the  approved  form,  will  lie  accepted,  as  a  basis 
for  preliminary  opinions  which  contemplate  further  submission  of 
the  matter  for  final  approval  of  title.  See  bums  on  pages  14  and 
19  of  these  standards. 

The  certificate  of  title,  title  reports  and  hinders  must  disclose  the 
name  of  each  person  in  whom  title  to  any  interest,  is  vested  of  record 
or  known  to  the  company.  Where  the  subsurface  easements  or  other 
interests  in  the  property  to  be  acquired  are  owned  by  persons  other 
than  the  owners  of  the  fee  title,  the  present  record  ownership  of  each 
such  outstanding  estate  or  interest,  and  all  data  of  record  relating 
thereto  or  sufficient  portions  thereof  shall  be  shown  in  the  certificate 
of  title  or  data  relating  to  such  interests.  The  addresses  of  all  parties 
having  any  interest  in  the  lands  must  he  set  out  where  this  informa- 
tion is  disclosed  by  the  public  records  or  known  to  the  company. 

Schedule  "H"  of  the  certificate  or  report  must  disclose  nil  essential 
information  on  matters  affecting  the  title  which  are  set  up  in  the 
schedule  as  exceptions  or  objections  to  the  title.  Schedule  "H"  shall 
not  set  forth  exceptions  or  objections  in  general  terms  or  by  refer- 
ence to  deeds,  instruments,  proceedings  or  other  matters  of  record, 
without  including  copies  or  a  sufficient  abstract  or  digest  of  the 
instruments  or  the  proceedings  or  other  matters  of  record  creating 
or  imposing  the  rights,  interests,  or  encumbrances  mentioned  in 
Schedule  "B,"  to  enable  an  attorney  examining  the  certificate  to 
determine  the  nature  and  extent  of  such  matters  and  their  efTcct 
on  the  validity  of  the  title  to  the  land  descrilied  in  Schedule  "A." 

The  names  of  the  persons  holding  such  interests  from  trh releases 

must  lie  obtained  must  lie  furnished  by  the  company,  if  known. 

Period   of   Search 

In  general,  certificates  of  title  and  title  insurance  policies  based 
upon  a  search  of  all  records  afTccting  the  title  and  unqualified  as  to 
the  period  of  search  arc  preferred  and  should  be  issued.  However, 
as  to  specific  types  of  casements  as  defined  in  the  instructions  relating 
to  abstracts,  certificates  of  title  or  title  insurance  policies  may  lie 
limited  to  the  periods  of  search  prescribed  in  those  instructions 
provided  the  certificates  or  policies  contain  statements  to  the  effect 
that  the  title  of  the  sovereign  has  licen  divested,  and  set  forth  any 
reservations  which  are  contained   in  the  patents  or  grants. 


M 

Limitation  of  Liability 

A  certificate  <»f  title  or  title  iusuruiice  policy  by  one  title  company 
for  a  singlo  acquisition  valued  at  more  than  25  percent  of  the  ad- 
mitted assets  (nftcr  deducting  existing  liabilities  secured  or  unsecured 
and  excluding  any  trust  or  escrow  funds)  of  the  issuing  company  is 
not  acceptable. 

(jenerally,  certificates  of  title  or  title  insurance  policies  shall  not 
limit  the  liability  of  the  title  company  to  a  sum  less  than  50  percent 
of  the  reasonable  value  of  the  properly;  however,  as  to  acquisitions 
valued  at  more  than  $50,000,  f.|l0  limitation  of  liability  of  the  issuing 
title  company  under  the  certificate  of  title  or  title  insurance  policy 
may  lie  limited  to  50  percent  of  the  fust  $50,<MM)  mid  425  percent  of 
that  portion  of  the  value  in  excess  of  that  amount.  (Vrtificntes  of 
title  and  title  insurance  policies  which  provide  that  the  United  States 
is  required  as  co-insurer  or  otherwise  to  assume  any  portion  of  the 
limited  liability  are  not  acceptable. 


PLATS 

The  title  evidence  should  include  or  lie  accompanied  by  a  plat  or 
plan,  based  on  a  survey  by  a  competent  surveyor  or  engineer,  suffi- 
cient to  enable  the  examining  attorney  to  locate  the  land  described 
in  the  title  evidence.  Any  encroachments  or  rights  of  way,  on  or  over 
the  land,  should  be  shown  or  noted  on  the  plat.  If  the  land  is 
described  by  metes  and  Iwunds,  or  by  lands  of  adjoining  owners, 
abutting  streets,  ways,  etc.,  its  boundaries  should  lie  defined  on  the 
plat  by  courses,  distances,  and  monuments,  natural  or  otherwise, 
and  the  ownership  am]  contiguous  boundaries  of  adjoining  lands  and 
names  of  abutting  streets,  ways,  etc.  When  the  land  is  part,  of  a 
subdivision,  a  copy  of  the  subdivision  pint,  or  the  section  thereof  in 
which  the  land  is  located,  should  lie  submitted.  If  necessary  to  identi- 
fy the  land  with  a  United  States  patent  or  a  state  grant  which  is  the 
source  of  title,  a  plat,  of  the  laud  lieing  acquired  should  lie  super- 
imposed on  a  copy  of  the  plat  of  the  United  States  survey  or  state 
grant.  If  the  land  licing  acquired  is  part  of  a  linger  tract  described 
in  an  attract,  it  should,  when  necessary  for  its  identification,  be 
shown  drawn  to  a  common  scale  on  a  map  showing  the  larger  tract 
and  any  successive  diminishing  tracts. 

SUPPLEMENTAL  AND  SUPPORTING  TITLE  EVIDENCE 

The  closing  of  transactions  is  often  delayed  due  to  failure  to 
supply  necessary  supporting  title  data.  Requirements  covering  some 
of  these  items  are  indicated  below. 
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Sales  by  Corporations 

Private  corporations. — The  title  evidence  should  contain  or  be 
accompanied  by  sufficient  portions  of  the  charters  or  other  records 
of  corporations,  convoying  to  the  United  States,  to  determine  the 
power  of  the  corporations  to  hold  and  convey  real  estate  and  the 
validity  of  such  conveyances.  In  jurisdictions  where  franchise  taxes 
nro  a  lien,  or  where  nonpayment  of  such  taxes  or  failure  to  file 
required  reports  or  statements  suspends  or  terminates  a  corporation's 
power  to  do  business  or  transfer  property,  the  title  evidence  should 
also  be  accompanied  by  a  certificate  or  statement  of  the  proper 
state  officer  showing  payment  of  such  taxes  and  that  the  corporation 
is  in  good  standing.  A  certified  copy  of  the  resolution  of  the  proper 
corporate  body,  authorizing  the  conveyance  to  the  United  States, 
is  required.  In  case  of  conveyances  of  all  or  substantially  all  of  the 
real  estate  of  such  a  corporation,  a  certified  copy  of  a  resolution 
authorizing  the  conveyance,  enacted  in  compliance  with  pertinent 
statutory  rcijuirements  at  a  meeting  of  stock  holders,  is  necessary. 

Public,  corporations— Wheve  the  title  evidence  discloses  a  public 
corporation  as  grantor  in  the  chain  of  title,  or  the  vendor  to  the 
United  States  is  a  public  corporation,  the  title  evidence  should  in- 
clude or  bo  accompanied  by  sufficient  portions  of  the  charter,  resolu- 
tions, or  other  source  of  authority  of  each  such  corporation  to  convey 
land,  and  also  with  evidence  of  compliance  with  all  statutory  re- 
quirements necessary  to  the  transfer  of  a  valid  title. 

Determination  of  Heirship 

When  the  conveyance  to  the  United  States  is  by  the  intestate's 
heirs  and  there  has  been  no  judicial  determination  of  heirship,  the 
fact  that  the  grantors  are  all  the  heirs  of  the  deceased  must  be 
judicially  established  where  practicable.  If  such  judicial  determina- 
tion is  impracticable,  proof  of  heirship  must  be  shown  by  acceptable 
affidavits  (see  form  on  page  18)  of  the  grantors  and,  if  possible,  of 
two  or  more  disinterested  reputable  persons  having  knowledge  of 
the  facts. 


Adverse  Possession 

Evidence  of  adverse  possession,  when  required,  must  include  satis- 
factory affidavits  of  possession,  which  shall  contain  the  following: 
(a)  Execution  by  three  or  more  reputable  persons  living  in  the 
vicinity  of  the  land  and  having  no  interest  in  the  sale  of  the 
property ; 
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(li)  Identification  of  the  land  mid  n  statement  of  the  character, 
extent,  and  ilnrafkwi  of  possession  for  at.  least  as  long  as  the  maxi- 
mum local  statutory  period  of  limitations,  prescript  -ions,  or  ad- 
verse possession,  but  not.  less  than  22  years;  and 

(«)  All  necessary  facts  fully  set,  out,  together  with  convincing 
proof  of  the  establishment  of  title  Ity  adverse  possession  under 
local  law.  The  affidavits  should  not  contain  more  conclusions  of 
the  affiants. 

In  cases  where  large  tracts  of  land  are  being  acquired  which 
embrace  what  formerly  were  smaller  tracts,  the  affidavits  of  adverse 

possession  si   relate  specifically  to  the  component  parts  of  such 

tracts  and  contain  sufficient  facts  to  establish  adverse  possession  to 
each  sn<  1 1  part. 

Where  two  or  more  grants,  patents,  or  transfers  affect  the  same 
land,  the  exact  location  of  the  land  over  which  the  acta  of  possession 
are  relied  upon  must  lie  shown  on  a  map  and  by  the  affidavits. 

Where  the  acquiring  agency  does  not  contemplate  acquisition  of 
the  land  subject,  to  mineral,  or  other  rights  or  easements  of  any 
kind  appearing  in  the  chain  of  title,  such  affidavits  must  show 
convincing  proof  of  adverse  possession  against  any  and  all  such 
rights  or  interests. 


Unrecorded  Title  Papers 

In  all  cases  any  unrecorded  title  papers  and  copies  of  resolutions, 
ordinances,  and  title  opinions  containing  references  to  statutes  or 
cases  in  point  relating  to  the  condition  of  the  title  or  objections 
thereto  with  respect  to  such  land,  which  may  he  available  to  the 
vendor,  should  accompany  the  title  evidence. 

Final  and  Continuation  Tille  Evidence 

(a)  In  direct  purchases: 

(1)  Abstracts  must  be  continued  to  and  including  the  recorda- 
tion of  the  deed  to  the  United  States  ami  any  necessary  curative 
data. 

(2)  Final  certificates  of  title  or  title  insurance  policies  must  be 
based  (»n  a  search  of  the  records  from  the  dates  of  the  preliminary 
certificate  report*  or  title  binders  to  the  date  of  the  recordation  of 
the  deed  to  the  United  Stales,  which  must  certify  to  or  guarantee 

the  title  of  the  United  Slates,  which  was  Required  under  the  deed. 

(b)  In  condemnation  cases: 

(!)  The  abstract  must  he  continued  to  the  dale  of  the  filing 
of  Ka  pendens  or  other  notice  in  the  proceedings. 

(2)    A    supplemental   certificate  of   title  or  continuation   title 
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report,  binder  or  endorsement  bused  on  a  search  of  the  records  to 
the  date  of  the  filing  of  notice  in  the  condemnation  proceeding 
must  be  obtained.  No  final  certificate  or  policy  is  required  provided 
the  preliminary  certificate  report  or  hinder  does  not  limit  the 
title  company's  liability  or  the  company  assumes  the  required 
financial  liability  ami  the  certificate,  report  or  binder  contains  no 
provision  under  which  the  issuing  company  denies  liability  for 
losses  if  the  final  certificate  or  policy  is  not  issued. 


Deed  to  the  United  States 

The  deed  to  the  United  Slates  should  conform  to  local  statutory 
requirements  ami  generally  adhere  to  the  following  requirements: 
(u)  Be  a  general  warranty  deed;  however,  this  requirement  may 
bo  waived,  upon  a  proper  showing,  as  to  conveyances  by  states, 
municipal  corporations,  and  fiduciaries  and  other  persons  acting 
solely  in  a  representative  capacity. 

(b)  l)isc.|osc  the  capacity  in  which  any  grantor  acts  who  con- 
veys in  other  than  an  individual  capacity. 

(c)  Show  the  name  of  the  grantor  in  the  body  of  the  deed  and 
its  acknowledgment,  be  signed  by  him,  exactly  as  his  name  appears 

as  grantee  in  the  conveyance  to  him;  1  account  for  any  un- 
avoidable difference  by  a  recital  identifying  the  grantor  with  the 
grantee  in  I  he  preceding  conveyance. 

(d)  Disclose  the  marital  status  of  each  grantor. 

(e)  Hecitc  the  true  consideration  and  I  he  receipt  thereof. 

(f)  Convey  the  land  to  the  "United  States  of  America  and  its 
assigns." 

(g)  Contain  a  proper  description  of  the  land. 

(h)  Convey  all  the  right,  title  and  interest  of  the  grantor  in 
and  to  any  alleys,  streets,  ways,  strips,  or  gores  abutting  or  ad- 
joining the   land. 

(i)  Contain  no  reservations  or  exceptions  not  approved  by  the 
department  or  agency  of  the  Government  acquiring  the  land; 
however,  when  html  is  to  lie  conveyed  subject  to  certain  rights, 
such  as  easements  or  mineral  rights  thought  to  In  outstanding  in 
third  parties,  I  hey  must  not  lie  except*;/  from  the  conveyance,  but 

the  deed  si hi  lie  framed  to  convey  all  the  grantor's  right,  title, 

and  interest  mbjeet  to  the  outstanding  rights,  unless  the  contract 
or  option  expressly  provides  otherwise. 

(j)  Refer  to  the  dced(s)  to  the  grantor (s),  or  other  source  of 
grantor's  title,  by  lM>ok,  page,  and  place  of  record,  wherever  cus- 
tomary or  required  by  statute. 

(k)  Contain  a  reference  to  the  name  of  the  agency  for  which 
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the  lands  are  being  acquired.  This  statement  should  follow  the  de- 
scription of  the  hind  and  in  no  instance  should  it  be  included  in 
the  granting,  habendum  or  warranty  provisions  of  the  deed. 

(I)  Release  all  rights  of  homestead,  dower,  curtesy,  and  other 
interests  of  the  grantor's  spouse,  as  required  by  local  law. 

(m)  Be  signed,  scaled,  attested,  and  acknowledged  by  all 
grantors  and  their  spouses,  as  required  by  local  law. 

(n)  If  executed  by  a  corporation,  be  signed  in  the  full  and 
correct  name  of  the  corporation  by  its  duly  authorized  ollicer  or 
oflicers,  sealed  with  the  corporate  seal,  attested  and  acknowledged, 
as  required  by  local  law. 

(o)  If  executed  by  an  attorney  in  fact  l>e  signed  in  (lie  name 
of  the  principal  by  the  attorney,  properly  acknowledged  by  the 
attorney  as  the  free  act  and  deed  of  the  principal,  and  be  accom- 
panied by  the  original  or  a  certified  copy  of  the  power  of  attorney 
and  satisfactory  proof  that  the  principal  was  living  and  the  power 
in  force  at  the  time  of  its  exercise. 

(p)  Have  afiixed  sufficient  documentary  revenue  stamps. 

Certificate  of  Possession 

There  must  be  submitted,  as  part  of  the  title  evidence,  a  certificate 
of  possession,  based  on  an  inspection  and  inquiry  made  at  the  time  of 
the  closing  of  the  purchase  or  as  of  the  date  of  taking  in  condemna- 
tion, by  a  duly  authorized  employee  of  the  acquiring  agency,  or  by 
an  attorney  of  the  Department  of  Justice.  The  certificate  of  pos- 
session must  be  in  form  approved  by  the  Department  of  Justice.  The 
standard  form  of  certificate  (see  form  on  page  10)  should  he  used 
in  all  acquisitions. 

The  interest,  or  claim  of  any  persons  other  than  the  record  owners 
who  are  occupying  or  using  any  part  of  the  lands  should  be  ascer- 
tained and  if  possible  disclaimers  should  be  obtained  from  such 
persons  (sec  form  on  page  17).  In  the  event  such  person  or  persons 
claim  other  than  a  tenant's  or  lessee's  interest  a  quitclaim  deed 
should  be  obtained  and  recorded. 


CERTIFICATE  OF  TITLE 

Name  of  title  company Address 

To   ( and)  United  States  of  America: 

The   ,  a  Corporation  organized  and  existing 

under  the  laws  of  the  State  of ,  with  its  principal 

office  in  the  City  of ,  certifies  that  it  has  [made] 

|  obtained  a  report  showing]  a  thorough  search  of  the  title  to  the 
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property    described    in    Schedule    A    hereof,    beginning    with    the 

day  of ,  ID ,  and  hereby  certifies 

that  the  title  to  said  property  was  indefensibly  vested  in  fee  simple 

of    record    in    as   of    the    day    of 

,    19 ,   free  and   clear  of  all   encumbrances, 

defects,  interests,  and  all  other  matters  whatsoever,  either  of  record 
or  otherwise  known  to  the  corporation,  impairing  or  adversely 
affecting  the  title  to  said  property,  except  as  shown  in  Schedule  11 
hereof. 

The  maximum  liability  of  the  undersigned  under  this  certificate 
is  limited  to  the  sum  of  $ 

In  consideration  of  the  premium  paid,  this  certificate  is  issued  for 

the  use  and  Inmelit  of  (said and)  the  United  States 

of  America  (and  each  of  them). 

In  Witness  Whereof,  said  Corporation  has  caused  these  presents 
to  be  signed  in  its  name  and  behalf,  scaled  with  its  corporate  seal, 
and  delivered  by  its  proper  oflicers  thereunto  duly  authorized,  as  of 
the  date  last  above  mentioned. 


(Name  nf  title  company) 


By 


Attest : 


(Title  of  eicciitlng  officer) 


(Title  of  attesting  officer) 

Schedule  A 
The  property  covered  by  this  certificate  is  accurately  and  fully 
described  as  follows 

Schedule  B 


The  property  described  in  Schedule  A  hereof  is  free  and  clear 
from  all  interests,  encumbrances,  and  defects  of  title  and  all  other 
matters  whatsoever  of  record,  or  which,  though  not  of  record,  are 
known  to  this  corporation  to  exist,  impairing  or  adversely  affecting 
the  title  to  said  property,  except  the  following: 
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CERTIFICATE  OF  INSPECTION  AND  POSSESSION 


of 
of 


I, 


-  a  of  t|ie  Department 

_,  hereby  certify  that  on  the day 

-,  19— _,  I  ninths  a  personal  examination  ami 

in  the 

tinted 

...ling  _  _  acres  (proposed  to 

be)  aeqiuml  by  the  Un.ted  States  of  America  in  connection  with  the 


inspection  of  that  certain  tract  or  parcel  of  land  situated  in 
County  „f state  of 

as  tract  No. lm,l  mi,h,i„;n„  / 

.     .  »  ,M,U  containing ncira  (nrnnnso 


Proj 

>ct, 

from 

1  No 

con 

(iciunation 

l» 

•) 

oeced 

nP 

entitled     _ 

Civ 

1.  That  1  am  fully  informed  ns  to  the  boundaries,  lines  and 
corners  of  sa.d  tract;  that  I  found  no  evidence  of  any  work  or 
labor  having  been  performed  or  any  materials  having  been  furnished 
in  connection  with  the  making  of  any  repair*  »r  improvements  on 

ve  J;1";'  i' "1  I"'1  l  ,nftd0  Carcfu'  """"'J'  °f  *■  »''ove-»amed 
vendor  (and  of  the  occupants  of  said  land)  and  ascertained  that 
nothing  had  been  done  on  or  about  said  premises  within  the  past 
-—  months  that  would  entitle  any  person  to  a  lien  upon  said 
premises  for  work  or  labor  performed  or  materials  furnished. 

2.  That  1  also  made  inquiry  of  the  above-named  vendor  (and  of 
"  1  occupants  of  said  land)  as  to  his  (their)  rights  „f  possession  and 
the  rights  of  possesion  of  any  person  or  persons  known  to  him 
(them),  ami  neither  found  any  evidence  nor  obtained  any  informa- 
tioi.  showing  or  tending  to  show  that  any  person  had  any  rights  of 
nosse.ss.on  or  other  interest  in  said  premises  adverse  to  the  rights  of 
the  above-named  vendor  or  the  United  States  of  America. 

&  That  I  was  informed  by  the  above-mimed  vendor  (ami  by  all 
other  occupants)  that  to  the  1*6*  of  bis  (their)  knowledge  and 
belief  here  is  no  outstanding  unrecorded  deed,  mortgage,  lease 
"remises  °''  ",s,r,""c"f  »<b'c™ly  uirecting  the  title  to  said 

4  That  to  the  heat  of  my  knowledge  and  belief  after  actual  and 
diligent  innu.ry  and  physical  inspection  of  said  premises  there  is  no 
evidence  whatever  of  any  vested  or  accrued  water  rights  for  mining 
ugncultura  ,  manufacturing,  or  other  purpose;  nor  any  ditches  or 
canals  cons  ructed  by  or  being  used  thereon  under  authority  of  the 
United  Stales,  nor  any  exploration  or  operations  whatever  for  the 
dove  opinent  of  coal,  oi.,  gas,  or  other  minerals  on  said  lands;  ainj 
that  there  are  no  possessory  rights  now  in  existence  owned  or  Ling 
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actively  exercised  by  any  third  party  under  any  reservation  con- 
tained in  any  patent  or  patents  heretofore  issued  by  the  United 
States  for  said  laud. 

5.  That  to  the  best  of  my  knowledge  and  belief  based  upon  actual 
and  diligent  inquiry  there  is  no  outstanding  right  whatsoever  in 
any  person  to  the  possession  of  said  premises  nor  any  outstanding 
right,  title,  interest,  lien,  or  estate,  existing  or  being  asserted  in  or 
to  said  premises  except  such  as  are  disclosed  and  evidenced  by  the 
public  records. 

(1.  That  said  premises  are  now  wholly  unoccupied  and  vacant  except 

for  the  occupancy  of as  tenant (s)  at  will,  from 

whom  disclaimer(s)  of  all  right,  title,  and  interest  in  and  to  said 

premises,  executed  on  the day  of ,  10 , 

has  (have)  been  obtained.  The  properly  is  also  occupied  by  the 
following: 

Niiiiip  InlcrpHl  clnlinrU 

Dated  this day  of ,  19 

Approved: 


DISCLAIMER 


County  of 
State  of  „ 


ss: 


We  (I)   (wife)    (husband),  being  first. 

duly  sworn,  depose  and  say  (deposes  and  says)  that  we  are  (I  am) 
occupying  all  (a  part)  of  the  land  (proposed  to  be)  acquired  by  the 

United  States  of  America  from ,  described  as 

acres,  Tract  No. ,  lying  in 

County,  State  of ,  ami  do  hereby  aver  that  we  are 

(I  am)  occupying  said  laud  as  the  tenants  (tenant)  of 

;  that  we  (I)  claim  no  right,  title,  lien  or  interest 

in  and  to  the  iihove-descrilied  premises  or  any  part  thereof  by  reason 
of  said  tenancy  or  otherwise  and  will  vacate  said  premises  upon 
demand  for  the  possession  of  said  lands  by  the  United  States  of 
America. 

Dated  this day  of ,  19 


Witnesses : 


Cl'minul) 


(R|H>I|(W) 
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r, 


at 


AFFIDAVIT  OF  HEIRSHIP 

(Name  of  affiant) 

(Street  and  number) 


.,  residing 


in 


(City  or  town)  (8u,e>  (County) 

being  of  full  legal  age,  for  the  purpose  of  establishing  the  legal 
ownership  of  certain  land  in 

(City  or  town) 

1 proposed 

(County)  mnlti 

to  be  purchased  by  the  United  States  of  America  from  all  the  lawful 
heirs  of 


late  of 


(Name  of  decedent) 


(City  or  town)  (County) 

who  died  on  the dav  of 

(Btate)  * 

,  19___,  at  the  age  of  ___  years,  a  resident  of 


(Stnle) 


(City  or  town)  (County) 

on  oath  depose  and  say  as  follows: 

i  (1]    V?1   \   WilS   PW8oa»,,J   acquainted    with   the   above-named 

decedent  for  the  period  of years  from  _  _ 

19,—  until  his  death,  and  that  my  relationship  to  said  decedent 


was 


(2)   That  said  decedent  was  married  to  but  once  and  then  to 
at 

(Snnuao)  » 

in  19____,  who  [survived]  [predeceased].  (The  affiant  should  cross 

dccedent8)atement  *"**"**  '"  ********  w,,ich  is  not  applicable  to  said 

(3)  That  the  following  is  a  list  of  the  full  names,  relationships  to 
the  decedent,  ages,  marital  status,  and  addresses  of  all  surviving 
issue  or  other  heirs  of  said  decedent : 


Pull  name 


ltrlatloiiHhl|> 

to  decedent        Aire        Married  to 


Adilrcna 


10 

(<l)  [That  said  decedent  left  no  will,  no  issue,  or  no  collateral  heirs 
oilier  than  those  mimed  above  and  no  unpaid  debts  or  claims  except 
ns  stated  below.]  (All  statements  made  by  the  afliaiit  will  be  con- 
sidered lo  he  made  on  the  affiant's  personal  knowledge  unless  the 
contrary  is  expressly  indicated.)  [That  I  have  made  careful  inquiry 
and  that  to  the  best  of  my  information  and  belief  said  decedent  left 
no  will,  no  issue,  or  no  collateral  heirs  other  than  those  named  above, 
and  no  unpaid  debts  or  claims  except  as  stated  below.  |  (The  affiant 
should  cross  out  any  statement  enclosed  in  brackets  which  is  not 
applicable.) 

(Unpaid  drlita) 

(.r»)  That  the  value  of  the  decedent's  entire  estate  at  death,  includ- 
ing all   property,  real  and  personal,  then  owned  by  the  decedent, 

did  not  exceed  $ ,  and  that  all  funeral  expenses  and  debts 

against  the  estate  have  been  paid. 

(fl)  That  I  am  |not]  interested  financially  or  by  reason  of  re- 
lationship to  said  decedent  in  the  proposed  conveyance  to  the  United 
States  of  America  in  connection  with  which  this  affidavit  is  fur- 
nished, and  understand  that  it  is  secured  for  the  purpose  of  inducing 
the  United  States  to  purchase  land  owned  by  said  decedent. 


,19. 


sb: 


Then  personally  appeared  before  me  the  above  named 

,  who  subscribed  the  foregoing  affidavit  and  made 

oath  that  the  statements  contained  therein  are  true. 


(Title) 

POLICY  OF  TITLE  INSURANCE 

Issued  by 

BLANK  TITLE  INSURANCE  COMPANY 

Policy  Number Amount  $ 

IHank   Title    Insurance    Company,   a    blank    corporation,    herein 
••ailed  the  Company,  for  a  valuable  consideration 


IlfillKllY   Insiwks 
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'['lie   United   Sillies   of    America 


hereinafter  called  (lie  Insured,  against  loss  or  damage  not  exceeding 

dollars, 

together  with  costs  mid  expenses  which  the  Company  may  become 
obligated  to  pay  as  provided  in  the  Conditions  and  Stipulations 
hereof,  which  the  Insured  shall  sustain  by  reason  of: 
any  defect  in  or  lien  or  encumbrance  on  the  title  to  the  estate  or 
interest  covered  hereby  in  the  land  descrilied  or  referred  to  in 
Schedule  A,  existing  at  the  date  hereof,  not  shown  or  referred  to 
in  Schedule  II  or  excluded  from  coverage  by  the  General  Incep- 
tions; 

All  subject,  however,  to  the  provisions  of  Schedules  A  and  B  and 
to  the  General  Exceptions  and  to  the  Conditions  and  Stipulations 

hereto  annexed;  all  as  of  the day  of , 

ID — ,  the  effective  date  of  this  policy. 

In  Witness  Whereof,  Blank  Title  Insurance  Company  has  caused 
its  corporate  name  and  seal  to  lie  hereunto  affixed  by  its  duly  author- 
ized officers. 

Countersigned : 


Blank  Titi.k  Insihianck  Company 
By 

By  


Prenlrient 


Secretory 


SCHEDULE  A 


1.  The  estate  or  interest  in  the  land  described  or  referred  to  in 
this  schedule  covered  by  this  policy  is: 

(Will  bo  shown  as  a  fee  or  such  lesser  estate  or  interest  owned 
by  the  person  or  party  named  in  paragraph  2  of  this  Schedule.) 

2.  Title  to  the  estate  or  interest  covered  by  this  policy  at  the  date 
hereof  is  vested  in: 

3.  The  land  referred  to  in  this  policy  is  situated  in  the  County 
of ,  State  of , 

and  is  descrilied  as  follows: 

(This  phraseology  may  be  modi  lied  to  eliminate  a  specific  de- 
scription by  including  it  by  reference  to  the  description  as 
contained  in  a  specific  instrument.) 
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SCHEDULE  II 

This  policy  does  not  insure  against  loss  or  damage  by  reason  of 
the  following: 

1.    Current  and  delinquent  taxes  and  assessments  as  follows: 

(List  all  taxing  districts  in  which  the  land  is  situated  and  other 
taxing  authorities  that  have  jurisdiction  over  said  land  for  the 
levy  of  taxes;  showing  lien  date  for  each  and  amounts  for  all 
such  assessments  that  have  not  lieen  paid  on  the  date  of  the 
policy.) 

2.  (Continue  with  the  Special  ICxccptions  such  as  recorded  ease- 
ments, liens,  etc.,  showing  in  addition  the  persons  or  parties 
holding  such  interests  of  record,  and  who  the  Company  would 
require  to  convey  such  interest  or  who  would  be  the  proper 
parties  defendant  in  a  condemnation  proceeding  to  eliminate 
such  matter. 

The  writeup  could  lie  substantially  as  follows: 
An  easement  for  road  purposes  conveyed  to 

)  |)V  deed  recorded 

...„,) 

GENERAL  EXCEPTIONS 
Governmental  Powers 

1.  Because  of  limitations  imposed  by  law  on  ownership  and  use 
of  property,  or  which  arise  from  governmental  powers,  this  policy 
does  not  insure  against: 

(a)  consequences  of  the  future  exercise  or  enforcement  or 
attempted  exercise  or  enforcement  of  police  power,  bankruptcy 
power,  or  power  of  eminent  domain,  under  any  existing  or  future 
law  or  governmental  regulation;  (b)  consequences  of  any  law, 
ordinance  or  governmental  regulation,  now  or  hereafter  in  force 
(including  building  and  zoning  ordinances),  limiting  or  regulating 
the  use  or  enjoyment  of  the  property,  estate  or  interest  described 
in  Schedule  A,  or  the  character,  size,  use  or  location  of  any  im- 
provement  now  or  hereafter  erected  on  said  property. 

Matters  Not  of  Record 

2.  The  following  matters  which  are  not  of  record  at  the  date  of 
this  policy  are  not  insured  against: 

(a)  rights  or  claims  of  parties  in  possession  not  shown  of  record; 

(b)  questions  of  survey; 

(c)  easements,  claims  of  casement  or  mechanics'  linos  where  no 
notice  thereof  appears  of  record;  and 


(d)  coveyanccs,  agreements,  <lcfects,  liens  or  encumbrances,  if 
nny,  where  no  notice  thereof  appears  of  record;  provided,  how- 
ever, tlic  provisions  of  this  subparagraph  2(d)  shall  not  apply  if 
title  to  said  estate  or  interest  is  vested  in  the  United  States  of 
America  on  the  date  hereof. 

Matters  Subsequent  to  Date  of  Policy 

3.  This  policy  dews  not  insure  against  loss  or  damage  by  reason 
of  defects,  liens  or  encumbrances  created  subsequent  to  the  date 
hereof. 


Refusal  to  Purchase 

4.  This  policy  docs  not  insure  against  loss  or  damage  by  reason 
of  the  refusal  of  any  person  to  purchase,  lease  or  lend  money  on 
the  property,  estate  or  interest  described  in  Schedule  A. 

CONDITIONS  AND  STIPULATIONS 

Notice  of  Actions 

1.  If  any  action  or  proceeding  shall  be  begun  or  defense  asserted 
which  may  result  in  an  adverse  judgment  or  decree  resulting  in  a 
loss  for  which  this  Company  is  liable  under  this  policy,  notice  in 
writing  of  such  action  or  proceeding  or  defense  shall  be  given  by 
the  Attorney  General  to  this  company  within  DO  days  after  notice 
of  such  action  or  proceeding  or  defense  has  been  received  by  the 
Attorney  General;  and  upon  failure  to  give  such  notice  then  all 
liability  of  this  Company  with  respect  to  the  defect,  claim,  lien  or 
encumbrance  asserted  or  enforced  in  such  action  or  proceeding  shall 
terminate.  Failure  to  give  notice,  however,  shall  not  prejudice  the 
rights  af  the  party  insured,  (1)  if  the  party  insured  shall  not  be  a 
party  to  such  action  or  proceeding,  or  (2)  if  such  party,  being  a 
party  to  such  action  or  proceeding  be  neither  served  with  summons 
therein  nor  have  actual  notice  of  such  action  or  proceedings,  or 
(3)  if  this  Company  shall  not  be  prejudiced  by  failure  of  the  Attor- 
ney General  to  give  such  notice. 

Notice  of  Writs. 

2.  In  case  knowledge  shall  come  to  the  Attorney  General  of  the 
issuance  or  service  of  any  writ  of  execution,  attachment  or  other 
process  to  enforce  any  judgment,  order  or  decree  adversely  affecting 
the  title,  estate  or  interest  insured  said  party  shall  notify  this  com- 
pany thereof  in  writing  within  00  days  from  the  date  of  such 
knowledge;  and  upon  a  failure  hi  do  so,  then  all  liability  of  this 
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Company  in  consequence  of  such  judgment,  order  or  decree  or  matter 
thereby  adjudicated  shall  terminate  unless  this  Company  shall  not  be 
prejudiced  by   reason  of  such    failure  to  notify. 


Defense  of  Claims 

3.  This  Company  agrees,  but  only  at  the  election  and  request  of 
the  Attorney  General  of  the  United  States,  to  defend  at  its  own  cost 
and  expense  the  title,  estate  or  interest  hereby  insured  in  all  actions 
or  other  proceedings  which  are  founded  upon  or  in  which  it  is  asserted 
by  way  of  defense,  a  defect,  claim,  lien  or  encumbrance  against 
which  this  policy  insures,  provided,  however,  that  (he  request  to 
defend  is  given  within  sufficient  time  to  permit  the  Company  to 
answer  or  otherwise  participate  in  the  proceeding.  If  any  action  or 
proceeding  shall  be  begun  or  defense  lie  asserted  in  any  action  or 
proceeding  affecting  or  relating  to  the  title,  estate  or  interest  hereby 
insured  and  the  Attorney  Genera!  elects  to  defend  at  the  Govern- 
ment's expense,  the  Company  shall  upon  request,  cooperate  and 
render  all  reasonable  assistance  in  the  prosecution  or  defense  of  such 
proceeding  and  in  prosecuting  appeals. 

If  the  Attorney  General  shall  fail  to  request  and  permit  the  Com- 
pany to  defend,  then  all  liability  of  the  Company  with  respect  to  the 
defect,  claim,  Men  or  encumbrance  asserted  in  such  action  or  pro- 
ceeding shall  terminate;  provided,  however,  that  if  the  Attorney 
General  shall  give  the  Company  timely  notice  of  all  proceedings  and 
an  opportunity  to  suggest  such  defenses  and  actions  us  it  shall 
conceive  should  lie  taken  and  the  Attorney  General  shall  present  the 
defenses  and  take  the  actions  of  which  the  Company  shall  advise 
him  in  writing,  then  the  liability  of  the  Company  shall  continue; 
but  in  liny  event  the  Company  shall  permit  the  Attorney  General 
without  cost  or  expense  to  use  the  information  and  facilities  of  the 
Company  for  all  purposes  which  he  thinks  necessary  or  incidental 
to  the  defending  of  any  such  action  or  proceeding  or  any  claim 
asserted  by  way  of  defense  therein  and  to  the  prosecuting  of  an 
appeal. 

Compromise  of  Adverse  Claims 

4.  Any  compromise,  settlement  or  discharge  by  I  he  United  States 
or  its  duly  authorized  representative  of  an  adverse  claim,  without 
the  consent  of  this  Company  shall  bar  any  claim  against  the  Com- 
pany hereunder;  provided,  however,  that  the  Attorney  General  may 
at  his  election  submit  to  the  issuing  company  for  approval  or 
disapproval  any  proposed  compromise,  settlement  or  discharge  of 
any  adverse  claim  and  in  the  event  of  the  consent  of  the  issuing 
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company   to   Lite   proposed   compromise,  settlement  or  discharge   it 
shall  lie  liahle  for  the  payment  of  the  full  amount  paid. 

Statement  of  Loss 

5.  A  statement  in  writing  of  any  loss  or  damage  sustained  hy 
the  party  insured,  and  for  which  it  is  claimed  this  Company  is 
lialtlo  under  this  policy,  shall  he  furnished  by  the  Attorney  General 
to  this  Company  within  90  days  after  said  party  has  notice  of  such 
loss  or  damage  and  no  right  of  action  shall  accrue  under  this  policy 
until  30  days  after  such  statement  shall  have  been  furnished.  No 
recovery  shall  he  had  under  this  policy  unless  suit  he  brought  there- 
on within  one  year  after  said  period  of  30  days.  Failure  to  furnish 
such  statement  of  loss  or  to  bring  such  suit  within  the  times  specified 
shall  not  ullect  the  Company's  liability  under  this  policy  unless  this 
Company  lias  been  prejudiced  by  reason  of  such  failure  to  furnish 
a  statement  of  loss  or  to  bring  such  suit. 

Policy  Reduced  by  Payments  of  Loss 

(i.  All  payments  of  loss  under  this  policy  shall  reduce  the  amount 
of  this  policy  pro  tanto. 

Amendment  of  Policy 

7.  No  provision  or  condition  of  this  policy  can  be  waived  or 
changed  except  by  writing  endorsed  hereon  or  attached  horeto  signed 
by  the  President,  a  Vice  President,  the  Secretary,  and  Assistant 
Scretary  or  other  validating  oflicer  of  the  Company. 

Notices,  Where  Sent 

8.  All  notices  required  to  be  given  the  Company  and  any  state- 
ment in  writing  required  to  be  furnished  the  Company  shall  be 
addressed  to  it  at  (insert  proper  address). 


ENDORSEMENT 

Attached  to  Policy  No. 

Issued  by 

BLANK  TITLE  INSURANCE  COMPANY 

1.    Schedule   A    of  the  above   policy   is  hereby   amended   in   the 
following  particulars: 

(a)   Paragraph    I  of  Schedule  A  is  hereby  deleted  and  the 
following  is  substituted: 


• 
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1.  The  estate  or  interest  in  the  laud  described  or  re- 
ferred lo  in  this  Schedule  covered  by  this  policy  it: 

(An  casement  for  ) 

(b)  Paragraph  2  of  Schedule  A   is  hereby  deleted  ami  the 
following  is  substituted: 

2.  Title  (o  the  estate  or  interest  covered  by  this  policy 
at  the  dale  hereof  is  vested  in : 

THE  UNITED  STATUS  OF  AMERICA 

(Follow  with  appropriate  reference  to  Declaration 
of  Talcing  or   Deed.) 

(c)  Paragraph  3  of  Schedule  A   is  hereby  deleted  and  the 
following  is  substituted : 

3.  The  land  referred  to  in  this  policy  is  situated  in 

the    County    of    .___,    State    of 

,  and  is  described  as  follows: 

(Here  give  description  of  land  actually  acquired.) 

2.  Schedule    It   of  the  above   policy    is  hereby   amended   in   the 
following  particulars: 

(a)  Paragraphs    numbered    ,    ,    and    of 

Schedule  It  arc  hereby  deleted. 

(Enumerate   those   paragraphs  eliminated   by   proper 
releases,  conveyances,  etc.) 

(b)  Schedule  It  of  the  aliove  policy  is  amended  by  adding 
tlie  following  paragraphs  numbered to ,  inclu- 
sive. 

3.  Subparagraph  2(d)   of  the  Cicneral   Inceptions  of  the  above 
policy  is  hereby  deleted. 

4.  The  effective  (lute  of  the  alwve  policy  is  hereby  extended  to 


(Date  o  frecording  of  Deed  or  Notice  of  Action,  since  no 
insurance  is  lo  Im»  afforded  as  to  regularity  of  proceedings.) 

The  total  liability  of  the  Company  under  said  policy  ami  this 
endorsement  thereto  shall  not  exceed,  in  the  aggregate,  the  .sum  of 
$-„_  ami  costs  which  the  Company  is  obligated  under  the  Con- 
ditions and  Stipulations  thereof  to  pay. 

This  endorsement  is  made  a  part  of  said  policy  and  is  subject  to 
the  Schedules,  General  Exceptions  and  (he  Conditions  and  Stipula- 
tions therein,  except  as  modified  by  the  provisions  hereof 

Dated: 

Plank  Titi.k  iNsiiiiANcr:  Company, 


»y 
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1861  -  FINAL  CERTIFICATES. 


1861.1    Execution  and  use . 

.11   Non-mineral.  See  Illustration  1.   Prepare  single  copy  only.   Do 
not  prepare  a  carbon.   The  patent  will  be  prepared  from  the  Final  Certificate 
after  the  Final  Certificate  is  approved  by  the  authorizing  officer.   Do  not 
furnish  a  copy  of  the  Final  Certificate  to  the  patentee.   File  the  Final 
Certificate  as  part  of  the  permanent  record  in  the  case  file. 

.12   Mineral  entry  Final  Certificate.   See  Illustration  2  (2  pages). 

A.  When  the  first  page  is  completed  the  mineral  Final  Certificate 
evidences  that  the  applicant  has  complied  with  all  the  statutory  provisions  of 
payment,  posting,  etc.,  under  30  U.S.C.  29.  When  the  first  page  is  completed, 
the  requirement  for  annual  assessment  work  ceases;  for  this  reason,  "issuance" 
i.e.,  completion  of  the  first  page,  must  be  noted  in  the  tract  book.   A  copy 
will  not  be  furnished  the  applicant. 

B   Prepare  the  reverse  side  (page  2)  when  final  determination  is 
made  to  issue  patent.   The  land  law  examiner  may  initial  or  surname  (and  re- 
viewers may  do  similarly),  but  the  final  reviewing  or  authorizing  officer  will 
not  execute  (sign)  the  second  page  until  the  final  decision  is  made  to  issue 
patent.  The  reverse  side  also  serves  for  issuing  a  supplemental  patent. 

Inasmuch  as  the  second  page  of  the  mineral  Final  Certificate  is  not 
executed  simultaneously  with  the  first  page,  and  the  patent  may  not  cover  all 
the  land  covered  by  the  application  as  described  on  page  1,  exercise  extreme 
care  in  describing  the  lands  which  will  pass  to  patent.   Be  sure  land 
description  and  acreage  are  clear. 

.2    Contents .  Refer  to  Illustrations  land  2. 

21.  Non-mineral  entry  Final  Certificate.  The  grantee's  name,  act  under 
which  conveyance  is  made,  an  accurate  description  of  the  land  being  conveyed, 
and  the  exceptions,  reservations,  or  other  conditions  must  be  clearly  stated. 
"Posted"  at  bottom  of  Final  Certificate  refers  to  the  posting  of  patent.   Fill 
this  in  when  patent  is  posted  on  the  tract  book  or  historical  index.  The 
reverse  side  may  be  used  where  continuation  is  necessary. 

22.  Illustration  2  -  Mineral  Final  Certificate.  Use  this  form  for 
lode  or  placer  mining  claims  as  well  as  millsites.  Combine  mining  claims  and 
millsites  covered  in  one  application.   Show  the  purchase  price.   Describe  in 
accordance  with  the  mineral  survey.   Clearly  state  the  exceptions  and  reserva- 
tions.  The  execution  of  the  first  page  does  not  direct  that  patent  issue. 
The  second  page  will  be  executed  as  the  finding  and  order  that  patent  will 
issue.   The  second  page  will  also  be  executed  where  a  supplemental  patent  is 
to  issue.  Where  only  a  portion  of  the  lands  listed  in  the  Final  Certificate 
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1861  -  FINAL  CERTIFICATES 

will  pass  to  patent,  exercise  extreme  care  in  making  corrections  on  the  first 
page  to  clearly  describe  only  those  lands  for  which  patent  may  issue. 

1861.3  Correction  of  Final  Certificates.  If  an  error  is  discovered  in  a 
Final  Certificate,  the  original  certificate  will  be  returned  to  the  adjudica- 
tion officer.  That  officer  will  cross  out  the  erroneous  data  and  insert  the 
correct  data,  dating  and  surnaming  the  changes. 

1861.4  Documents  in  lieu  of  Final  Certificates. 


.41    For  clear  lists  and  certifications  for  State  selections  see V  BLM: 

State  Quantity  Grants,  Chapter  2.29 
Carey  Act  Grants,  "  2.31 
State  Indemnity  School,  "  2.34 
Alaska  Quantity  Grants,   "     2A.12 

.42    Decisions  for  patents. 

School  sections  in  place,  Chapter  2.34 
Railroad  selections,        "     2.32 

(References  are  to  BLM  Manual,  to  be  converted  to  new  numbering 
system  as  soon  as  possible.) 

.43    Exchange  cases:   Memorandum  for  the  record. 

(For  adjudication,  see:   V  BLM  2.15-2.21,  2.36  and  2.44) 

A.  Upon  completion  of  necessary  action,  the  adjudication  officer 
will  execute  a  memorandum  for  record  containing: 

1.  Name  of  patentee 

2.  Act  under  which  patent  issues 

3.  Description  of  the  land  selected  and  acreage 

4.  Reservations  to  be  made  in  the  patent 

5.  Description  and  acreage  of  offered  land 

6.  Reservations  in  deed  of  offered  lands 

7.  Other  pertinent  information 

B.  form  of  MEMORANDUM  FOR  THE  RECORD  FOLLOWS: 

"MEMORANDUM  FOR  THE  RECORD  Iowa  09999 

January  6,  1956 
1.   Name  of  patentee:   John  A.  Smith,  Jr. 

Act  authorizing  patent:   June  28,  1934  (sec.  8,  Act  of 
June  28,  1934,  48  Stat.  1272  as  amended,  43  U.S.C.  1964 
e.d.,  sec.  315g.) 
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2.  Selected  land  legal  description:   Publication  notice  in 
proof  of  publication  filed  November  18,  1952  (with  change 
noted  in  the  margin) ; 

Selected  land  acreage:    160  acres 

3.  Selected  land  reservations:   Decision  directing  publication 
of  July  15,  1952,  except  those  noted  in  margin. 

4.  Offered  land  legal  description:   SW%  sec.  5  T  76N. 
R  15  W  5th  PM. 

Acreage:   160  acres. 

5.  Offered  land  reservations:   Same  as  "c"  above. 
Approved  for  patenting: 
I  si     William  Jones,  Adjudicator." 

C.  The  data  in  the  memorandum  must  be  as  accurate  and  complete  as 
j      in  a  Final  Certificate. 

D.  Attach  all  documents  listed  in  the  Memorandum. 

E.  When  complete,  the  Memorandum  will  serve  the  same  purpose  as 
a  Final  Certificate. 

1861.5  Exceptions  and  Reservations.   Accurately  and  precisely  state  in  the 
Final  Certificate  all  exceptions  and  reservations.  This,  ordinarily,  will 
be  in  identical  form  in  which  they  will  appear  in  the  patent.   Refer  to 
1860.   Appendix  II  for  a  list  of  general  and  special  exceptions  and  reserva- 
tions.  Other  special  provisions  to  be  incorporated  in  the  patent  must  be 
shown.   See  1860.1(E). 


i 


Rel.  1-249 
8/9/66 
Effective  1/15/67 


Form  1860-2 

(August  1966) 

(formerly  4-I19S) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE       * 


Tllustrat; ti  1 
'l=f 1.211 

Land  Office  asi  Serial  Number 
W   111 


Date 


August    15,    1966 


Act(s)of     September    19,    1964,    43   U.S.C.    1421    -    (1964) 


Entryman      Arthur  B.    Good 


has  (have)  complied  with  the  requirements  of  the  above  Act(s)  for 


Land  description:         SW^; 

Section         4  ,  Township       17N  ,  Range    81W 

County  of      Sweetwater  ,  State  of      Wyoming 


6th    Principal  Meridian, 

,  containing        160  acres. 


Now,  Therefore,  BE  it  Known,  that  patent  may  issue  to  the  grantee  named  herein,  subject  to  the  following 
exceptions,  reservations,  and  restrictions  if  all  else 


is  regular: 


A-l 

B-2    as    to   oil,    gas,    phosphate 


w  (Siena  tun 


/  / 


(Signature  of  Authorized  Officer) 


August     17,     1966 


(Dele) 


Patent  posted: 


■'<!>•-  :,\    IUL       Effective  1/15/67 


Chief,  Branch  of  Lands 


(Title) 
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Form  1860-2     Certificate 
(back  of  form) 


"EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES" 


RESERVATIONS  OF  RIGHTS-OF-WAY 

A  —  1  .  •  ■  a  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of  the  United  States. 
Act  of  August  30,  1890,  26  Stat.  391;  43  U.S.C.  945. 

A— 2  ...  a  right-of-way  thereon  for  the  construction 
of  railroads,  telegraph,  and  telephone  lines,  as  pre- 
scribed and  directed  by  the  Act  of  March  12,  1914, 
38  Stat.  305. 

A- 3  .  .  .  a  right-of-way  not  exceeding  .  ■  ■  feet, 
in  width,  for  roadway  and  public  utility  purposes,  to 
be  located    .    .    , 

A  —  4  .  .  .  those  rights  for  pipeline  purposes  as  have 
been  granted  to  (named  company),  its  successors  or 
assigns  by  Permit  No.  .  .  .  under  Sec.  28  of  the 
Mineral  Leasing  Act,  30  U.S.C.  185. 

A -5  .  .  ■  a  right-of-way  for  a  Federal  Aid  Highway 
for  material  site).  Act  of  August  27.  19S8,  as  amended, 
23  U.S.C.  317. 

A  —  6    .    .    .    that    (nghl-of-wcy)   and    all    appurtenances 

thereto,  constructed  by  the  United  States  through,  over, 
or  upon  the  land  herein  described  and  the  right  of  the 
United  States,  its  agents  or  employees,  to  maintain, 
operate,  repair,  or  improve  the  same  so  long  as  needed 
or  used  for  or  by  the  United  States. 


"B" 

MINERAL  RESERVATIONS 

B-l  Coal:  (Excluding  Alaska)  ...  all  the  coal  in 
the  lands  so  patented,  and  to  it,  or  persons  authorized 
by  it,  the  right  to  prospect  for,  mine,  and  remove  the 
coal  from  the  same  upon  compliance  with  the  conditions 
and  subject  to  the  provisions  and  limitations  of  the 
Act  of  June  22,  1910,  36  Stat.  S83;  30  H.S.C. 
83-85. 

B  — 2  Leasing  Act  Minerals:  (Excluding  Alaska)  .  .  . 
all  the  (named  deposits)  in  the  lands  so  patented,  and 
to  it,  or  persons  authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  such  deposits  from  the  same  upon 
compliance  with  the  conditions  and  subject  to  the 
provisions  and  limitations  of  die  Act  of  July  17,  1914, 
38    Stat.   509,    as   supplemented:   30  OSjC.    121-124. 


B-3  Alaska  Leasing  Act  Mimamls:  .  .  .  all  the 
(named  minerals)  in  the  land  so  patented,  and  to  it,  or 
persons  authorized  by  it,  die  right  to  prospect  for,  mine, 
and  remove  such  deposits  from  the  same  upon  compliance 
with  the  conditions  and  subject,  to  the  provisions  and 
limitations  of  the  Act  of  March  8.  1922,  42  Stat-  41S, 
as  amended  and  supplemented. 

B-4  all  the  (named)  mineral  deposits  in  the  lands  so 
patented,  and  to  it,  or  persons  authorized  by  it,  the 
right  to  prospect,  mine  and  remove  such  deposits  from 
the  same  under  applicable  law. 

B  —  5  Small  Tracts:  ...  all  mineral  deposits  in  the 
lands  so  patented,  and  to  it,  or  persons  authorized  by 
it,  the  right  to  prospect,  mine,  and  remove  such  deposits 
from  the  same  under  applicable  law  and  sach  regulations 
as  the  Secretary  of  the  Interior  amy  prescribe. 


POWERS1TE    RESERVATIONS 

E-l  The  right  to  itself,  its  permittees  or  licensees, 
to  enter  upon,  occupy  and  use,  any  part  or  all  of  said 
land  for  the  purposes  set  forth  in  sad  subject  to  die 
conditions  and  limitations  of  Sec-  24  of  the  Federal 
Power  Act  of  June  10,  1920,  41  Stnt.  1075,  as  amended, 
(16  U.S.C.  818),  and  subject  to  the  stipulation  that,  if 
and  when,  the  lands  are  required  in  whole  or  in  part,  for 
power  development  purposes,  any  structures  or  improve- 
ments placed  thereon  which  shall  be  found  to  obstruct 
or  interfere  with  such  development  shall,  without 
expense  to  the  United  States,  its  permittees  or  licensees, 
be  removed  or  relocated  insofar  as  is  necessary  to 
eliminate  interference  with,  power  development. 


E— 2  The  right  to  itself,  its  permittees  or  licensees, 
the  right  to  enter  upon,  occupy  sod  use,  any  part  or  all 
of  {said  land)  (that  portion)  lying  within  .  .  .  feet 
of  the  center  line  of  the  transmission  line  right-of-way 
of  the  (named  company)  (Project  No.,. if  any.  or  Land 
Office  No.,  if  any),  for  the  purposes  set  forth  is  and 
subject  to  the  conditions  and  limitations  of  Sec  24  of 
the  Federal  Power  Act  of  Jose  10,  1920.  41  Star,  1075, 
.as  amended,  (16  U.S.C.  818). 
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Form  1860-1                                     UNITED  STATES 

(J—  1966)                     DEPARTMENT  OF  THE  INTERIOR 

(fMWOTlr  4—201  ) 

BUREAU  OF  LAND  MANAGEMENT 

Land  Office  and  Serial  Number 

w    0123U5 

MINERAL  ENTRY  FINAL  CERTIFICATE 

Date 

Filing  Fees,  S 

25.00 

Receipt  Number 

-°56?e9 

Date 

Feb  1,   1966 

Purchase  Money.  J 

50.00 

Receipt  Number 

156790 

Date 

October   13,    19to 

□  r.  S.  232S;  30U.S.C.  29 

H  R-  S.  2329,  2331;  30  U.S.C.  35 

□  R.  S.  2337;  30  U.S.C.  42a 

'J  Act  of  March  18,  1960,  30  U.S.C.  42(b) 


On  this  day  John   Doe 

123  Day  St. 

Eugwatar,  Wyoming,  51515 


paid  the  filing  fees  and  deposited  the  purchase  money  in  the  sum  shown  above  for  certain      □  lode     Bgjplacer 
mining  daim(s)  and  millsite  known  as      The  Last  Resort   Placer  Ho.    13 


embracing  the  sISWjtEs 


Township       19    N  ,  Range  17E 


WR  Meridian, 


State       ..yonxng 


feet  in  length  along  said 


Section     13 
County  Lost 
"Survey"  Number  ;  said  Survey  Number  extending 

NOTE:     Applicable   to   lode  claims  only. 

/ 

veinCs)  or  lode(s),   EXPRESSLY  EXCEPTING  AND  EXCLUDING  from  said  purchase  all  that  portion  of  the  ground 
^embraced  in  mining  claim(s)  or  survey(s)  designated  as  Survey(s)  Numbers) 


THEREFORE:    Patent  may  issue  if  all  is  found  regular  and  upon  demonstration  and  verification  of  a  valid  discovery 
of  a  valuable  mineral   deposit  and  subject  to  the  reservations,  exceptions,  and  restrictions  noted  herein. 


(Signature  of  Authorized  Officer) 


J£2i 


I   HiO 


BLM  Manual 
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(1861.22)  THIS  PART  MUST  BE  COMPLETED  AND  SIGNED  BEFORE  PATENT  ISSUES 


The  following  mining  claim(s)     I     I  i»     f~l  are     hereby  approved  for  patent,  subject  to  the  reservations)  indicated 
below,  embracing  acres 


NAME  OF  CLAIM 

LAND  DESCRIPTION 

The  Last  Resort  Placer  No.   13 

3sSW^JI?5  sec.   13,   T.   19  N.,   R.   17  E-,  WE 

CD«te) 


(Approving  Officer) 


THIS  PART  MUST  BE  COMPLETED  PRIOR  TO  ISSUANCE  OF   SUPPLEMENTAL  PATENT  ONLY 


Final  determination  having  been  made  concerning  the  following  mining  claim(s),  this  CERTIFICATE  is  hereby  amended 
to  provide  for  the  issuance  of  a  Supplemental  Patent  embracing  said  claim(s),  subject  to  the  reservation(s) 
indicated  below,  embracing  acres 


NAME  OF  CLAIM 


LAND  DESCRIPTION 


(Date) 


(Approvinc  Officer) 


Exceptions  and  Reservations 

A-l 
D-l 
B-l 
(Include  any  r/w  or  other  exceptions  as  necessary) 


aro  M»-421 
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01  Purpose.   This  Manual  section  provides  guidance  and  procedures 
for  processing  adverse  claims  filed  in  connection  with  mineral  patent 
applications. 

.02  Objectives.   The  objective  is  to  provide  instructions  for  process- 
ing adverse  claims. 

.03  Authority.   The  General  Mining  Law  of  1872,  17  Stat.  91;  30  U.S.C. 
30;  43  CFR  Parts,4.450  and  3871;  and  Bureau  Order  701,  as  amended. 

.04  Responsibility. 

A  Director  and  Associate  Director  are  responsible  for  the  overall 
minerals  management  program.  This  responsibility  is  exercised  through 
the  Assistant  Director,  Minerals  Management,  and  State  Directors. 

B   State  Directors  are  authorized   to  take  all  actions  on  mining 
claims  pursuant  to  the  general  mining  laws  and  laws  supplemental  there- 
to. 

C.   Chief,  Division  of  Technical  Services,  in  each  State  Office  is 
authorized  to  take  all  actions  on  mining  claims. 
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.1   Filing  of  Claim. 

.11  Purpose  of  Adverse  Claim.   To  permit  a  court  of  competent 
jurisdiction  to  determine  the  right  of  possession  to  lands  embraced 
in  a  pending  application  for  mineral  patent  upon  which  publication 
has  been  made. 

A.   Action  Sought  Under  Adverse  Claim.   The  forum,  practice, 
and  form  of  action  are  governed  by  State  law  or  by  Federal  Court  rules 
and  procedures  where  Federal  jurisdiction  is  involved. 

.12  Who  May  File  Adverse  Claim.   Any  adverse  party  who  in  good 
faith  claims  a  right  of  possession  to  the  mining  ground,  mineral 
deposits,  premises,  or  any  part  of  lands  included  in  a  mineral  patent 
application  may  have  his   day  in  court  to  determine  which,  if  either, 
of  the  claimants  is  entitled  to  possession  preliminary  to  the  right 
of  purchase  from  the  U.S. 

A.  Filing  Fee.   A  nonrefundable  $10  filing  fee  must  accompany 
the  statement  of  adverse  claim. 

B.  Authorized  Agent.   The  claim  may  be  filed  by  the  adverse 
claimant's  duly  authorized  agent  or  attorney-in-fact  who  is  fully 
aware  of  the  facts  stated  in  the  claim.   Proof  must  be  furnished  that 
he  is  an  authorized  agent  or  attorney-in-fact. 


Ltn 


C.   Signing  in  Land  District.   The  statement  must  be  signed 
within  the  land  district  where  the  claim  is  situated  and,  if  the  claii 
is  signed  by  an  authorized  agent,  a  statement  must  accompany  the  filing, 
stating  that  it  was  signed  within  the  proper  land  district. 

.13   Time  and  Place  for  Commencement.   An  adverse  claim  must  be  filed 
in  the  proper  BLM  Office  within  the  60-day  period  of  publication  of  the 
patent  application.   The  published  notice  should  state  where  the  adverse 
claim  is  to  be  filed. 

A.   Untimely  Filing.   Failure  to  file  a  statement  of  an  adverse 
claim-  within  the  time  provided  operates  as  waiver  of  all  rights  that 
were  the  subject  of  the  adverse  filing. 
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.2   Statement  of  Claim. 

.21  Nature  and  Extent  of  Conflict.   Appropriate  allegations  must  be 
made  in  good  faith  which  would  entitle  the  adverse  claimant  to  posses- 
sion of  the  land  and  present  sufficient  evidence  to  establish  paramount 
claim  or  title.   Adverse  claimant  must  present  a  certain  right  to  be 
determined  and  must  allege  ownership  and  possession  of  the  described 
property  and  that  the  mineral  patent  applicant  is  unlawfully  asserting 
a  claim  adverse  to  him. 

A.  Proof  of  Superior  Right.   Adverse  claimant  has  the  burden  of 
showing  that  he  is  the  owner  of  a  valid  and  subsisting  location  of  the 
claim  in  dispute  and  that  his  right  is  superior  to  that  of  the  appli- 
cant for  patent. 

1.  Rights  by  Purchase.   Where  adverse  claimant  asserts  a  right 
by  a  purchase,  a  certified  copy  of  the  original  location  notice  and  a 
certified  copy  of  the  original  conveyance  or  an  abstract  of  title  from  the 
county  recorder  must  accompany  the  filing.   In  the  event  of  an  oral 
transaction,  the  data  surrounding  the  purchase,  the  date  and  amount  paid, 
and  the  supporting  statement  of  at  least  one  witness  must  be  filed. 

2.  Right  by  Location.   Where  adverse  claimant  asserts  a  right 
as  a  locator,  a  copy  of  the  location  notice,  certified  by  the  proper 
county  recorder,  must  accompany  the  filing  of  the  adverse  claim. 

B.  Description  of  Claim.   Statement  should  contain  a  description 
of  his  property  and  a  description  of  the  land  embraced  in  the  claim 
under  application  for  patent. 

1.  Legal  Subdivision  -  Mineral  Survey.   Where  both  the  appli- 
cant for  mineral  patent  and  the  adverse  claimant  describe  the  claims  by 
legal  subdivision,  no  further  survey  or  plat  is  required.   If  the  mining 
claim  under  application  and  the  adverse  claim  have  been  surveyed  by  a 
mineral  surveyor,  a  certified  copy  of  the  mineral  survey  of  each  claim 
must  be  filed. 

2.  Unsurveyed  Lands ■   Where  it  is  not  possible  to  secure  a 
survey  of  the  claim  adverse  thereto,  the  adverse  claim  may  be  suffi- 
ciently shown  by  an  allegation  giving  the  boundaries  and  extent,  sup- 
ported by  affidavits  and  plats  showing  that  the  claim  under  application 
for  patent  is  contained  within  the  mining  claim  of  the  adverse  claimant. 


BLM  MANUAL  Rel.  3-36 

10/6/76 


3871  -  ADVERSE  CLAIMS 


,3  Action  by  Authorized  Officer 


.31 


Diligence  in  Filing.   The  Authorized  Officer  examines  the 


statement  of  the  adverse  claimant  for  the  date  of  f Illng  of  the  state- 
ment in  the  proper  BLM  office  to  be  certain  that  the  filing  was  made 
during  the  publication  time  of  the  mineral  application  to  the  patent. 

A.  Untimely  Filing.   The  statement  of  adverse  claim  filed  after 
the  expiration  of  the  60-day  period  of  publication  is  without  authority 
of  law  and  does  not  affect  the  right  of  the  applicant  for  mineral 
patent  and  therefore  must  be  dismissed.   A  decision  to  this  effect 
must  be  issued. 

B.  Timely  Filing.   In  order  for  a  statement  of  adverse  claim  to 
be  considered,  it  must  first  have  been  properly  filed  in  the  proper 
BLM  office  within  the  60-day  period  of  publication  following  the  mineral 
patent  application. 

.32   Content  of  Statement  of  Adverse  Claim.   It  is  not  required  of 
the  adverse  claimant  that  he  set  forth  specifics  of  the  claim  to  title, 
but  it  is  sufficient  for  him  to  allege  ownership  and  possession  of  the 
property  and  that  the  patent  application  is  unlawfully  asserting  a  claim 
adverse  to  him. 

33  Adverse  Claimant  to  Commence  Proceedings.   By  decision,  adverse 
claimant  must  be  advised  to  commence  proceedings,  within  thirty  days 
from  date  of  filing  the  adverse  claim,  in  a  court  of  competent  juris- 
diction to  determine  the  question  of  right  of  possession.   Claimant 
must  be  advised  to  prosecute  with  reasonable  diligence  to  final  judg- 
ment and  that  failure  to  do  so  must  be  considered  a  waiver  of  the 
adverse  claim.   (See  Illustration  1.) 
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• 


.4  Patent  Proceedings  Stayed  When  Adverse  Claim  is  Filed;  Exception. 

.41  Mineral  Patent  Application  Placed  in  Abeyance.   Once  action  has 
begun  in  the  proper  court  and  in  the  absence  of  a  properly  filed  waiver 
of  the  adverse  claim,  action  on  processing  of  the  mineral  patent  appli- 
cation will  be  suspended,  with  the  exception  that  the  publication  may 
proceed  to  completion  and  the  affidavits  required  in  connection  with  the 
publication  may  be  submitted  in  the  proper  BLM  office.   All  other  action 
toward  processing  of  the  mineral  patent  application  must  be  suspended 
until  a  certified  copy  of  the  judgment  is  presented  to  BLM. 
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. 5  Termination  of  Adverse  Suit. 

.51  Judgment  Rendered.   After  judgment  of  the  court  has  been  ren- 
dered in  adverse  proceedings,  a  certified  copy  of  the  final  judgment 
determining  the  right  of  possession  must  be  filed  with  BLM.   Such  judg- 
ment must  be  affirmed  by  the  clerk  of  the  court  under  the  seal  of  the 
court  as  a  final  judgment.   A  statement  must  also  be  obtained  from 
the  court  that  the  appeal  period  has  expired  and  that  no  appeal  has  been 
filed. 

.52   Suit  Dismissed.  If   for  any  reason  the  adverse  proceedings  are 

dismissed  by  the  court,  evidence  of  dismissal  must  be  furnished  either 

by  a  certificate  of  the  clerk  of  the  court  or  a  certified  copy  of  the 
order  of  dismissal. 

•53   Determination  of  Party  to  Have  Possession.   The  judgment  of  the 
court  must  prevail  as  to  determination  of  the  party  to  have  the  right 
of  possession.   Disposition  of  the  mineral  patent  application  must  be 
made  accordingly. 

A.  Possession  in  Favor  of  Applicant.   Where  the  judgment  has  been 
rendered  in  favor  of  the  applicant  for  patent,  processing  of  the  applica- 
tion must  be  resumed  in  accordance  with  the  procedures  under  43  CFR 
3862,  3863,  or  3864,  as  appropriate. 

B.  Possession  in  Favor  of  Adverse  Party.   The  judgment  rendered 
by  the  Court  is  not  sufficient  to  entitle  the  prevailing  party  to 
issuance  of  a  patent  automatically.   The  requirements  of  the  laws  and 
regulations  relative  to  filing  of  an  application  for  mineral  patent 
must  be  complied  with  before  issuance  of  patent. 
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.6  Certificate  Required  When  No  Suit  Commenced.   If  BLM  is  advised 
that  the  adverse  claimant  has  not  complied  with  the  requirement  for 
commencing  court  proceedings  within  thirty  days  after  the  filing  of  the 
adverse  statement  with  BLM,  a  statement  from  the  clerk  of  the  State  court 
having  jurisdiction  of  such  cases  and  a  statement  from  the  U.S.  District 
Court  in  which  the  claim  is  located  must  be  furnished  certifying  that  no 
suit  has  been  filed. 
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3871  -  ADVERSE  CLAIMS 
Example  of  Decision  Requiring  Adverse  Proceeding 


IN  UPLY  UFEX  TO: 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 


March  28,   1975 


CERTIFIED  MAIL 


Return  Receipt 
Requested 


DECISION 


Mineral  Application 
Adverse  Claim  A-90000 


James  D.  Bryant 
Patent  Applicant 

John  Pilat 

Adverse  Claimant 

Court  Proceedings  Required 

On  January  20,  1975,  James  D.  Bryant  filed  application  A-9000  for 
mineral  patent  to  the  Black  Prince  lode  mining  claim  situated  in 
Sec.  11,  T.  10  N.,  R.  1  W. ,  GSR  Mer.,  in  the  Baron  Mining  District, 
Yavapai  County,  Arizona,  as  shown  by  Mineral  Survey  No.  4500. 

On  March  26,  1975,  during  the  60-day  period  of  publication  of  the  notice 
of  said  application,  John  Pilat,  through  his  attorney  at  law,  W.  T. 
Hardin,  filed  mineral  adverse  claim  against  the  patent  application. 

The  adverse  claimant  is  hereby  required  within  30  days  from  the  date  of 
filing  the  adverse  claim  to  commence  proceedings  in  a  court  of  competent 
jurisdiction  to  determine  the  question  of  right  of  possession,  and  to 
prosecute  the  same  with  reasonable  diligence  to  final  judgment.   Should 
the  adverse  claimant  fail  to  do  so,  his  adverse  claim  will  be  considered 
waived  and  the  application  for  patent  will  be  allowed  to  proceed  upon 
its  merits. 

This  office  must  be  advised  when  court  proceedings  have  been  started. 

ChCfef,  Br*nch()bf  Lands  & 
Minerals  Operations 

By  certified  mail  to: 

Mr.  W.  T.  Hardin,  Attorney  at  Law 

1144  West  Thomas  Road 

Phoenix,  Arizona  85103 

Mr.  lames  D.  Bryant 
1050  East  Laural  Lane 
Tejnpe,  Arizona  85033 
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Mineral  Patent  Applications 

III.  Mineral  (Validity)  Examinations 

A.  Handouts 

1.  Outline 

2.  BLM  Manual  3890  -  Mineral  Investigations 

3.  BLM  Manual  3891  -  Validity  Examinations 

B.  Other  Sources 

1.  BLM  Manual  1273  -  Security 

2.  BLM  Manual  3060  -  Mineral  Reports 

3.  BLM  Manual  H-3890-1  -  Handbook  for  Mineral  Examiners 


Mineral  Patent  Applications 
Outline 


III.  Mineral  (Validity)  Examinations 

A.  Legal  framework 

1.  Discovery  requirements  and  criteria  (BLM  Manual  3891) 

-  History  of  the  mineral  land  concept 

-  Mineral  land  versus  agricultural  land 

-  Castle  v.  Womble,  19  LD  455  (1894)  -  The  Prudent  Man  Rule 

-  Chrisman  v.  Miller,  197  U.S.  313  (1905) 

-  Cameron  v .  U.S.,  252  U.S.  450  (1920) 

-  Layman  v.  Ellis,  52  LD  714  (1929)  -  The  marketability  test 

-  U.S.  v.  Coleman,  390  US  602  (1968) 

-  Scholsser  v.  Pierce,  93  ID  211  (1986) 

-  IN  RE  Pacific  Coast  Molybdenum,  90  ID  352  (1983) 

-  Role  of  the  BLM  mineral  examiner  and  the  claimant 

2.  Initiation  of  a  mineral  examination  (BLM  Handbook  H-3890-1) 

-  Notify  the  claimant  by  certified  mail,  return  receipt 
requested,  giving  at  least  30  days  notice 

-  Data  gathered  from  case  file  and  outside  geologic  reports  on 
the  mineral  values  and  potential  economics  of  the  proposed 
mineral  operation 

-  Map  and  sample  claim  and  immediate  surroundings 

-  Check  plats  against  corner  posts,  monuments,  etc. 

-  Estimate  value  of  improvements  and  equipment 

-  Mineral  land  (mineral-in-character)  examination  if  needed 

B.  Mineral  report  process 

1.  Data  analysis  (BLM  Handbook  H-3890-1) 

-  Analyze  geologic  and  assay  data  to  determine  grade  and 
tonnage  of  the  valuable  minerals 

-  Obtain  production  data  to  get  costs  of  extraction 

-  Obtain  marketing  information  to  determine  if  valuable  mineral 
can  be  sold  on  the  open  market 

-  From  the  above  data,  calculate  prospective  profitability 
of  the  proposed  operation 

-  Determine  if  discovery  exists,  mineral  land  determination 
if  needed 

2.  Mineral  report  processing  (BLM  Manual  3060) 

-  Report  reviewed  by  the  State  Office  mineral  examiner 

-  Approved  report  is  sent  to  adjudicator 

-  If  discovery  verified,  claim  is  valid,  patent  can  issue 

-  If  no  discovery,  contest  action  can  be  initiated 


Confidential  information  (BLM  Manual  1273) 

-  Information  submitted  in  the  application  meeting  the 
requirement  of  43  CFR  2.13c(4)  shall  be  safeguarded  against 
unauthorized  release  or  disclosure.   See  Manual  1273  - 
Security  for  further  details. 

Conclusions  and  recommendations  (BLM  Manual  3060) 

-  The  report  will  conclude  that  the  claim  or  site  is  valid  and 
that  patent  should  issue  or  that  the  claim  or  site  is  not 
valid  and  contest  complaint  should  issue.   If  the  latter,  the 
report  will  also  recommend  the  appropriate  contest  charges  to 
use  in  the  complaint. 
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.01 

.01 

Purpose. 

This  Manual  Section  and  future  Sections  will  provide: 

A.  Procedures  for  conducting  validity  examinations  of  mining  claims 
and  mill  sites  located  under  the  Mining  Law  of  1872,  as  amended.  The 
Handbook  for  Mineral  Examiners,  H-3890-1,  contains  technical  standards 
and  guidelines  for  the  performance  of  mineral  examinations,  from  field 
work  through  report  writing  and  testifying  as  an  expert  witness. 
Reference  is  made  in  the  handbook  to  the  legal  criteria  for  determining 
mining  claim  validity  as  adjudicated  by  the  Department  and  sanctioned  by 
the  Federal  Courts.   Further  guidance  is  found  in  Manual  Section  3891. 

E.   Other  Manuals  and  Handbooks  will  be  issued  to  address  policy, 
procedures,  and  technical  standards,  respectively,  for  the  initiation  of 
mineral  contests  and  the  appraisal  of  locatable-type  mineral  estates  for 
acquisition  or  disposal.   Bureau  policy  with  respect  to  Interpretation  of 
the  "prudent  man  rule,"  "marketability,"  "mineral-in-character,"  and 
other  definitions  pertinent  to  mining  claim  validity  is  found  in  Manual 
Sections  3891  and  3896,  and  in  Washington  Office  Instruction  Memoranda 
issued  to  reflect  up-to-date  policy. 

.02  Objective.  To  recognize  valid  mining  claims  and  mill  sites, 
recommend  adverse  action  against  invalid  mining  claims  and  mill  sites, 
ascertain  compliance  with  the  mining  laws,  and  to  obtain  fair  market 
value  for  the  Federal  locatable  mineral  estate  if  sold  or  exchanged. 

.03  Authority.  The  authority  of  the  Secretary  of  the  Interior  with 
respect  to  administration  of  the  public  lands  or  interests  in  lands  was 
stated  by  the  U.S.  Supreme  Court  in  Cameron  v.  United  States,  252  U.S. 
450  (1920): 

"Ey  general  statutory  provisions  the  execution  of  the  laws 
regulating  the  acquisition  of  rights  in  the  public  lands  and 
the  general  care  of  these  lands  is  confided  to  the  Land 
Department,  as  a  special  tribunal;  and  the  Secretary  of  the 
Interior,  as  the  head  of  the  Department,  is  charged  with  seeing 
that  this  authority  is  rightly  exercised  to  the  end  that  valid 
claims  may  be  recognized,  invalid  ones  eliminated,  and  the 
rights  of  the  public  preserved." 

This  authority  is  delegated  to  the  Director,  Bureau  of  Land  Management  by 
Reorganization  Plan  No.  3  of  1946  (60  Stat.  1099),  Reorganization  Plan 
No.  3  of  1950  (64  Stat.  1262),  and  Departmental  directive  at  235  DM  1.1A 
and  135  DM  1.3B. 


Rel.  3-161 
7/8/87 
BLM  MANUAL 

Supersedes  Rel.   3-125 


.04 

3890  -  MINERAL  INVESTIGATIONS 

• 

.04  Responsibility. 

A.  Assistant  Director  for  Energy  and  Mineral  Resources  has  the         ^^ 
responsibility  for  oversight  concerning  the  technical  standards  for  all 
mineral  investigations  conducted  under  the  mining  laws. 

B.  State  Directors  take  all  actions  on  mining  claims  and  mill  sites 
pursuant  to  the  mining  laws.  Ensures  that  only  mineral  examiners/mineral 
specialists  perform  mineral  examinations  or  mineral  evaluations  as 
specified  in  Bureau  Manual  Section  3060.1  and  its  glossary. 

C.  Deputy  State  Directors  for  Minerals  carry  out  functions  of  the 
State  Director,  as  delegated,  on  all  mining  law  actions.  Ensures  that 
mineral  examiners/mineral  specialists  are  available  to  review  and  approve 
mineral  reports  as  provided  In  Bureau  Manual  Section  3060.3. 

D.  District  Managers  take  all  actions  on  mining  claims  and  mill 
sites  pursuant  to  the  mining  laws  as  delegated.  Ensures  that  mineral 
examiners/mineral  specialists  are  available  in  the  District  to  perform 
the  necessary  mineral  reports  as  provided  in  Bureau  Manual  Section 
3060.1.  If  the  required  expertise  is  not  available  in  the  District,  the 
District  Manager  shall  request  the  necessary  expertise  through  the  State 
Director. 

.05  References.   See  Bureau  Manual  Section  3060. 

.06  Policy.   See  Bureau  Manual  Section  3060.06. 

.07  Scope.   This  Manual  Section  and  other  identified  Sections  will 
contain  the  Department's  technical  and  legal  standards  for  the  mineral 
examination  and  evaluation  of  locatable  minerals,  and  the  actions 
required  of  the  Bureau,  at  the  field  level,  to  determine  the  validity  of 
mining  claims  and  sites  under  the  mining  laws.  Evaluation  includes 
actions  taken  in  response  to  mineral  conveyances  under  Section  209  of 
FLPMA. 
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.01  Purpose.  This  Manual  Section  provides  procedures  for  conducting 
validity  examinations  of  mining  claims  and  mill  and  tunnel  sites  located 
under  the  mining  laws.  These  procedures  are  to  be  used  for  validity 
examinations,  mineral  patent  applications,  PL  167  determinations,  and 
common  versus  uncommon  variety  mineral  determinations. 

.02  Objectives.  The  objective  is  to  ensure  that  "valid  claims  may  be 
recognized,  invalid  ones  eliminated,  and  the  rights  of  the  public 
preserved."  (Cameron  v.  United  States,  252  U.S.  450  (1920)). 

.03  Authority.  The  Act  of  April  25,  1812  (R.S.  453;  43  U.S.C  2) 
assigns  to  the  Secretary  of  the  Interior  the  responsibility  to  inquire 
into  the  extent  and  validity  of  rights  claimed  against  the  United  States. 
This  authority  is  delegated  to  the  Director,  Bureau  of  Land  Management 
by  Reorganization  Plan  No.  3  of  1946  (60  Stat.  367;  30  U.S.C.  1099), 
Reorganization  Plan  No.  3  of  1950  (64  Stat.  1262),  and  Departmental 
directive  at  235  DM  1.1A  and  135  DM  1.3B.  The  Act  of  July  23,  1955  (69 
Stat.  367;  30  U.S.C.  601)  provides  for  validity  examinations  of  pre-1955 
mining  claims  when  the  United  States  desires  management  of  the  surface 
resources  (Adams  v.  United  States,  318  F.  2d,  861  (9th  Cir.,  1963)). 

.04  Responsibility. 

A.  Director.  The  Director  is  responsible  for  establishing  policy, 
guidance,  and  technical  standards  for  conducting  validity  examinations  of 
mining  claims  and  mill  and  tunnel  sites  located  under  the  mining  laws. 
This  responsibility  is  exercised  through  the  Assistant  Director  for 
Energy  and  Mineral  Resources. 

B.  State  Directors.  The  State  Directors  are  responsible  for  taking 
all  actions  on  mining  claims  pursuant  to  the  mining  laws  and  the  laws 
that  supplement  them.  Depending  on  the  State  organizational  structure, 
this  responsibility  is  normally  exercised  through  the  Deputy  State 
Director  for  Mineral  Resources. 

.05  References. 

A.  43  CFR  3800. 

B.  Mineral  Reports-Preparation  and  Review,  Bureau  Manual  Section  3060. 

C.  Field  Handbook  For  Mineral  Examiners,  Bureau  Handbook  H-3890-1. 

D.  Placer  Examinations  Principle  and  Practice,  Technical  Bulletin  4. 
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.06  Policy.  Listed  below,  in  priority  order,  are  the  situations  in 
which  validity  examinations  will  be  conducted. 

A.  Where  a  mineral  patent  application  has  been  filed  and  a  field 
examination  is  required  to  verify  the  validity  of  the  mining  claim  or 
mill  site. 

B.  Where  a  locatable  minerals  operation  has  been  proposed  within  a 
designated  wilderness  area  (43  CFR  8560. 4-6j). 

C.  Where  the  land  is  desired  for  another  Federal  program  such  as  a 
Bureau  of  Reclamation  project. 

D.  Where  there  is  a  conflict  with  a  land  disposal  application,  and  it 
is  deemed  in  the  public  interest  to  do  so,  and  the  statute  authorizing 
the  disposal  requires  clearance  of  any  encumbrance.  Expenditures  of 
limited  Federal  appropriations  will  not  be  made  simply  to  clear  the  land 
of  the  mining  claims  of  one  private  party  in  order  to  make  the  land 
available  for  another  private  party. 

E.  Where  the  land  is  appropriated  under  the  guise  of  the  mining  law 
and  an  unauthorized  use  of  the  mineral  resource  is  occurring.  Validity 
examinations  will  not  be  used  to  settle  unauthorized  occupancy  of 
unpatented  mining  claims  except  in  cases  involving  lands  that  have 
subsequently  been  withdrawn  from  mineral  entry. 

F.  When  the  Government  desires  to  manage  the  surface  resources  on  a 
pre-1955  mining  claim  and  initiates  an  action  under  PL  167  and  the  mining 
claimant  files  a  statement  in  support  of  his  surface  rights. 
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.1  Role  of  the  Mineral  Examiner. 

.11  Rights  of  the  Mining  Claimant.  A  mining  claim,  under  the  Mining 
Law  of  1872,  as  amended  (30  U.S.C.  22  et  seq.),  constitutes  a  possessory 
interest  in  the  land  which,  if  it  contains  a  discovery  of  a  valuable 
mineral  deposit,  grants  to  the  mining  claimant  the  right  of  possession 
and  the  right  to  purchase  when  all  requirements  of  the  mining  laws  have 
been  met.  This  property  right  may  not  be  declared  invalid  without  proper 
notice  and  an  opportunity  for  an  administrative  hearing  in  accordance 
with  The  Administrative  Procedures  Act  (5  U.S.C.  554  et  seq.  (1982))  and 
43  CFR  Part  4. 

.12  Verification  of  Compliance.  The  mineral  examiner  must  verify  the 
mining  claimant's  compliance  with  the  requirements  of  the  mining  laws  by 
conducting  a  mineral  examination  of  the  mining  claim,  mill  site,  or 
tunnel  site.  A  mineral  examiner,  as  a  minimum,  must  meet  the 
qualifications  given  in  Bureau  Manual  3060. 

.13  Function  of  the  Mineral  Examiner.  The  mineral  examiner's 
function  is  to  apply  the  Department's  legal  and  technical  standards,  as 
recognized  by  law,  and  to  give  an  opinion  as  to  whether  the  mining  claim, 
mill  site,  or  tunnel  site  examined  has  met  those  requirements.  If  the 
requirements  have  been  met,  then  the  mining  claim,  mill  site,  or  tunnel 
site  is  deemed  valid  and,  if  appropriate,  the  mining  claim  or  mill  site 
is  clearlisted  for  patent.  If  the  requirements  have  not  been  met,  then  a 
mineral  contest  action  may  be  initiated. 

.14  Expert  Witness  Testimony.  If  a  mineral  contest  action  is 
initiated  and  the  changes  are  answered,  an  administrative  hearing  is  held 
before  an  Administrative  Law  Judge  of  the  Office  of  Hearings  and  Appeals, 
Department  of  the  Interior.  At  the  hearing  the  mineral  examiner  will  be 
required  to  testify  as  an  expert  witness  for  the  Government  as  to  the 
findings  of  the  mineral  examination. 
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.2  Preparation  for  the  Validity  Examination. 
.21  Administrative  Action. 

A.  Mineral  Patent  Applications.  The  mineral  patent  application  is 
filed  with  the  appropriate  State  Office.  The  State  Office  adjudicates 
the  application  as  per  BLM  Manual  Sections  3862  (Lode  Mining  Claims), 
3863  (Placer  Mining  Claims),  or  3864  (Mill  Sites)  and  then  completes  page 
one  of  the  Mineral  Entry  Final  Certificate  (Form  1860-1).  Where 
applications  are  not  lacking  in  one  of  the  major  items  such  as  a  required 
Mineral  Survey,  and  Abstract  or  Certificate  of  Title,  or  the  reasonable 
showing  of  compliance  called  for  in  43  CFR  3862.1-l(a),  it  will  be 
assigned  for  a  mineral  examination  and  report  as  soon  as  the  application 
has  been  reviewed.  The  State  Director  will  assign  the  case  to  the 
appropriate  authorized  officer  for  assignment  to  the  mineral  examiner. 

B.  Locatable  Minerals  Operations  in  Designated  Wilderness  Areas. 
When  a  plan  of  operations  is  received  for  lands  within  a  designated 
wilderness  area  the  authorized  officer  immediately  assigns  the  case  to 
the  mineral  examiner  for  the  completion  of  a  validity  examination  prior 
to  the  approval  of  the  plan  of  operations  as  required  by  43  CFR  8560. 4-6 j, 

C.  Resource  Conflict  Validity  Examinations.  The  District  Manager, 
after  exhausting  all  other  methods  of  recourse,  recommends  a  validity 
examination  to  the  State  Director.  Upon  receiving  approval  from  the 
State  Director,  the  authorized  officer  assigns  the  case  to  a  mineral 
examiner. 

.22  Office  Preparations  by  the  Mineral  Examiner. 

A.   Status.   Obtain  and  review  all  land  and  mineral  status 
documents  pertaining  to  the  case  (Master  Title  Plat,  Historical  Index, 
Mineral  Survey  Plats,  Mining  Claim  Recordation  Files,  Title  Documents, 
etc.).   In  most  cases  it  will  not  be  necessary  to  check  courthouse 
records  as  the  Bureau's  Mining  Claim  Recordation  system  should  provide 
adequate  record  data  on  items  such  as  ownership.   If  it  does  not, 
however,  then  the  mineral  examiner  must  conduct  a  courthouse  search. 
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B.  Geologic  and  Mineral  Information.   Consult  pertinent  geological 
reports  and  maps  to  obtain  information  regarding  the  geology  and 
mineralization  of  the  area  as  well  as  the  history  of  past  production  and 
currently  operating  mines  in  the  vicinity  of  the  land  under  examination. 
Pertinent  information  may  be  obtained  from  Geological  Survey 
publications,  Bureau  of  Mines  reports,  BLM  reports,  University  theses, 
State  Geological  Survey  publications,  etc.  The  Geological  Survey  MRDS, 
Bureau  of  Mines  MILS,  and  Department  of  Energy  NURE  computerized  data 
bases  may  be  of  some  assistance. 

c'     Equipment  and  Safety.  Equipment  should  be  carefully  selected 
and  checked  to  ensure  that  all  items  required  are  on  hand  and  in 
operating  condition.  Make  sure  that  all  required  safety  equipment  is 
available  and  functional.  Arrange  for  a  field  assistant  to  accompany  the 
mineral  examiner  during  the  mineral  examination  in  those  instances  where 
it  is  required  (see  H-3890-1  Handbook  for  Mineral  Examiners  (1985)  and 
H-1112-1  Safety,  (pp  46-50)). 

D-  Notification  to  the  Mining  Claimant.  The  mining  claimant  must 
be  notified  at  least  30  days  in  advance  of  the  proposed  field  examination 
except  when  the  examination  is  in  response  to  a  plan  of  operations  in  a 
designated  wilderness  area  or  WSA.  In  the  case  of  the  exceptions,  the 
mining  claimant  must  still  be  notified,  but  the  30-day  limit  does  not 
apply  due  to  the  constraints  of  the  surface  management  regulations. 
Notification  shall  be  by  certified  mail,  return  receipt  requested,  or  by 
personal  service.  An  affidavit  of  service  must  be  completed  to  document 
personal  service  of  the  notification.  The  mining  claimant,  or  the 
designated  agent,  must  be  invited  to  participate  in  the  mineral 
examination.   The  mining  claimant  shall  be  requested,  by  the  mineral 
examiner,  to  identify  the  mining  claim  and  discovery  point(s)  and  to 
provide  any  information  that  will  assist  in  the  verification  of  the 
validity  of  the  mining  claim.  If  the  proposed  date  of  the  mineral 
examination  is  inconvenient  for  the  mining  claimant,  an  alternative  date, 
within  reason,  shall  be  scheduled.  Failure  to  notify  the  mining  claimant 
could  lead  to  a  contest  action  being  dismissed  by  the  Administrative  Law 
Judge. 

E«  Mining  Claimant  Conflicts.  On  rare  occasions,  the  mineral 
examiner  may  encounter  a  mining  claimant  who  refuses  to  allow  access  to 
the  mining  claim  and  generally  is  threatening  and  noncooperative.  The 
mineral  examiner  should  not  attempt  to  resolve  these  conflicts  without 
consultation  with  supervisory  personnel,  the  State  Office  mineral 
examiner,  the  Bureau's  law  enforcement  personnel  and,  if  necessary,  the 
Field  Solicitor's  Office. 
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.3  The  Field  Examination. 

.31  Validity  Examinations.  All  validity  examinations  require  a  field 
investigation  by  a  mineral  examiner  who  will  determine,  by  the  analysis 
of  all  information  collected  about  the  mining  claim  or  site,  whether  or 
not  the  mining  claim,  mill  site,  or  tunnel  site  has  met  the  requirements 
of  the  mining  laws.   The  mineral  examiner  will  take  the  following  actions: 

A.  Identification  of  the  Mining  Claim,  Mill  Site,  or  Tunnel  Site. 
All  boundaries  must  be  identified  on  the  ground.  Normally  this  is 
accomplished  by  locating  the  discovery  monument  and/or  the  mining  claim 
or  mill  site  corners.   For  a  tunnel  site,  the  portal  and  centerline 
should  be  located.   If  the  mining  claim,  mill  site,  or  tunnel  site  is  not 
marked  on  the  ground  and  the  mining  claimant  is  unwilling  or  unable  to 
identify  the  boundaries,  the  mineral  examiner  should  use  all  available 
documents  (i.e.,  notice  or  certificate  of  location,  county  and  BLM 
records,  affidavits  of  assessment  work)  to  determine  the  location  of  the 
boundaries. 

B.  Geology  and  Mineralization.  A  reconnaissance  should  be  made  to 
determine  the  geology  and  mineralization  of  the  general  area  and  a 
detailed  study  of  the  area  covered  by  the  mining  claim  or  mill  site  must 
be  made.  Careful  attention  should  be  paid  to  the  location  and  nature  of 
all  outcrops  and  exposed  mineralization. 

C.  Mapping.  The  geology,  structure,  and  mineralization  of  the 
property  must  be  mapped  at  an  appropriate  scale  (see  BLM  Handbook 
H-3890-1).  The  location  of  all  buildings,  workings,  sample  points, 
monuments,  and  other  pertinent  physical  features  must  be  mapped.  On 
surveyed  lands  they  should  be  tied  to  the  legal  survey.  On  unsurveyed 
lands  the  position  must  be  fixed  by  the  use  of  pertinent  features  and 
topographic  maps  or  aerial  photographs.  A  pace  and  compass  survey  is 
normally  sufficient  for  this  work. 

D.  Field  Notes.  Detailed  field  notes  must  be  taken  during  the 
mineral  examination,  with  applicable  data  cross-referenced  to  the  work 
maps.  The  field  notes  will  provide  the  basis  for  the  mineral  report  and, 
in  some  cases,  the  mineral  examiner's  testimony  at  a  hearing  (see  the 
checklist  for  field  notes  in  H-3890-1,  Handbook  for  Mineral  Examiners 
(1985)).  Remember  it  may  be  several  years  between  the  field  examination 
and  the  contest  hearing. 
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E.   Photographs.   Photographs  taken  during  a  mineral  examination 
provide  a  visual  record  of  the  conditions  existing  on  the  ground  at  the 
time  of  the  mineral  examination.  Photographs  should  be  cross-referenced 
to  the  field  notes  and  work  maps.  Some  of  the  features  which  should  be 
photographed  are  pertinent  geologic  features,  surface  improvements, 
mining  claim  or  mill  site  corner  monuments,  discovery  point(s),  and  all 
sample  sites  both  before  and  after  sampling.  Even  if  not  used  in  the 
mineral  report,  all  photographs  should  be  captioned  and  retained  in  the 
case  file. 

F*   Past  Production.  Determine  the  amount  and  quality  of  past 
production  from  the  mining  claim.  Verify  statements  made  by  mining 
claimants  by  interviewing  other  persons  or  inspecting  records  (i.e. 
smelter  returns,  railroad  shipments,  tax  records)  whenever  possible. 
Past  production  data  is  of  special  value  when  determining  if  there  was  a 
discovery  as  of  the  date  of  a  withdrawal. 

G.  Drill  Holes.  Examine  all  available  geophysical  logs,  drilling 
logs,  cores,  and  cuttings  to  determine  the  character  and  value  of  mineral 
showings  (see  H-3890-1  Handbook  for  Mineral  Examiners  (1985)).   The 
mineral  examiner  may  also  request  that  the  mining  claimant  drill 
confirmation  holes,  excavate  sample  pits,  or  use  other  means  to  verify  a 
discovery  made  by  previous  work  performed  by  the  mining  claimant  upon  the 
mining  claim.  This  may  be  done  even  on  lands  that  have  been  withdrawn 
provided  the  data  to  be  verified  was  collected  prior  to  the  withdrawal! 

H.  Sampling.  The  sampling  of  mining  claims  will  be  done  according 
°J^  Procedures  given  in  H-3890-1,  Handbook  for  Mineral  Examiners 
(1984)  and  BLM  Technical  Bulletin  4,  Placer  Examination-Prlnciplel^d 
Practices.  The  discovery  points  should  be  located  and  samples  taken  in 
the  presence  of  the  mining  claimant  if  possible.  The  mineral  examiner 
may  consider  other  reasonable  sampling  requests  by  the  mining  claimant. 
In  addition  the  mineral  examiner  must  exercise  the  best  professional 
judgment  in  selecting  any  other  sample  sites  necessary  to  verify  the 
discovery.   Samples  are  taken  only  from  points  that  are  available  and 
safe  for  examination.  The  mining  claimant  must  be  given  the  opportunity 
and  a  reasonable  amount  of  time  to  correct  unsafe  conditions  and  reopen 
old  workings  if  he  believes  that  they  must  be  sampled  to  verify  the 
discovery.   If  the  mining  claimant  Is  not  present,  the  mineral  examiner 
must  use  discretion  in  selecting  the  number  and  location  of  samples 
taken.   Samples  must  remain  in  the  custody  or  control  of  the  mineral 
examiner  until  delivered  to  a  reputable  assayer.  Sample  splits,  and 
placer  samples  that  were  completely  processed  by  the  mineral  examiner, 
must  remain  in  custody  or  control  until  all  administrative  actions, 
Including  contest  proceedings,  are  completed. 
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.32  Mineral  Patent  Applications.  When  performing  a  mineral 
examination  for  a  mineral  patent  application,  in  addition  to  the  items 
under  .31  above,  the  mineral  examiner  must  look  at  the  following  items: 

A.  Improvements.  At  least  $500  worth  of  improvements  must  be 
performed  for  the  benefit  of  each  mining  claim.   If  held  as  a  contiguous 
block,  the  expenditures  must  equal  at  least  $500  times  the  total  number 
of  mining  claims  in  the  application.  The  expenditure  must  clearly 
benefit  the  development  of  the  group  of  mining  claims  as  a  whole.  The 
improvements  must  have  been  made  at  the  instigation  of  the  applicant,  his 
grantors,  or  predecessors  in  interest.  Improvements  on  the  mining  claim 
not  made  by  the  applicant  or  lawfully  acquired  by  him  through  purchase, 
gift,  inheritance,  etc.,  are  not  allowed  as  expenditures  for  patent 
purposes.   Where  a  mineral  survey  has  been  conducted,  the  survey  plat 
will  show  such  improvements  and  the  field  notes  will  contain  estimates  of 
their  value,  which  need  only  be  verified  by  the  mineral  examiner. 

B.  Mineral  Survey  Plat.  The  mineral  survey  plat  must  be  checked 
against  the  location  of  the  mining  claim  corners  on  the  ground.  Any 
discrepancies  must  be  reported  to  the  State  Office,  Branch  of  Cadastral 
Survey,  in  writing. 

C.  Notice  of  Patent  Application.   The  notice  of  intent  to  apply 
for  a  mineral  patent  and  the  mineral  survey  plat,  if  required,  must  be 
posted  in  a  conspicuous  place  on  the  mining  claim  or  mill  site  during  the 
60-day  publication  period  (43  CFR  3861.7-1  and  3862.4-5). 

.33  Public  Law  167  Investigations.   Public  Law  167  (The  Act  of  July 
23,  1955;  30  U.S.C.  612-615)  requires  that  a  validity  examination  be 
conducted  in  response  to  the  mining  claimant  filing  a  verified  statement 
in  support  of  his  surface  rights.  Mineral  examinations  under  Public  Law 
167  are  conducted  in  the  manner  prescribed  by  .31  above  and  in  H-3890-1, 
Handbook  for  Mineral  Examiners  (1984). 
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.4  Mineral  Reports.  The  mineral  report  documents  the  results  of  the 
mineral  examiner's  field  investigation  of  the  mining  claim,  mill  site,  or 
tunnel  site  and  also  contains  the  mineral  examiner's  conclusions 
concerning  the  validity  and  recommendations  to  management  for  future 
action.  The  report  preparation  and  review  process  are  given  in  Bureau 
Manual  Section  3060  and  in  Bureau  Handbook  H-3890-1,  (1984). 

.41  Conclusions.  The  mineral  examiner  will  present  facts  in  the 
mineral  report  from  which  conclusions  will  be  drawn  as  to  whether  or  not 
the  mining  claim,  mill  site,  or  tunnel  site  has  met  all  of  the 
requirements  of  the  mining  laws. 

.42  Recommendations ♦  The  mineral  examiner's  recommendations  made  in 
the  mineral  report  are  based  upon  the  facts  determined  during  the  mineral 
examination  and  the  conclusions  derived  from  them. 

A.  Valid.  If  the  mining  claim,  mill  site,  or  tunnel  site  is 
valid,  the  mineral  examiner  will  recommend  in  the  report  to  either 
clearlist  for  patent  in  the  case  of  a  patent  application  for  a  mining 
claim  or  mill  site,  or  to  take  no  further  adverse  action  in  the  case  of 
resource  conflict  validity  examinations  because  the  mining  claim,  mill 
site,  or  tunnel  site  is  a  valid  right  against  the  government. 

B.  Invalid.   If  the  mining  claim,  mill  site,  or' tunnel  site  does 
not  meet  the  requirements  of  the  mining  law,  the  report  may  recommend 
contest  action.  A  list  of  applicable  contest  charges  will  be  included  in 
the  recommendation  portion  of  the  mineral  report.   (See  Manual  Section 
3894  -  Mineral  Contests)  In  the  case  of  a  patent  application,  when  the 
mining  claimant  does  not  meet  the  requirements  of  the  law,  but  the  area 
warrants  further  exploration,  the  patent  applicant  may  be  asked  to 
withdraw  some  or  all  of  the  mining  claims  within  the  patent  application 
(note:  the  remaining  mining  claims  in  the  application  must  be 
contiguous).   BLM  can  then  accept  the  withdrawal  without  prejudice, 
unless  the  encumbered  land  is  withdrawn  from  the  operation  of  the  mining 
law. 
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.5  Validity  Criteria. 
.51  Locatability. 

A.  Locatable  Minerals.  Whatever  is  recognized  as  mineral  by  the 
standard  authorities  and  found  on  the  public  domain  lands  of  the  united 
States  must  be  treated  as  coming  within  the  purview  of  the  mining  laws, 
except  as  modified  by  the  Act  of  February  25,  1920,  as  amended  (30  U.S.C. 
181,  et  seq.)  and  the  Act  of  July  23,  1955  (30  U.S.C.  601).  The 
exceptions  are  described  in  paragraphs  B  and  C  of  this  section. 

B.  Mineral  Leasing  Act  Minerals.  The  Mineral  Leasing  Act  minerals 
are  deposits  of  oil,  gas,  coal,  potassium,  sodium,  phosphate,  oil  shale, 
gilsonite  (including  all  vein  type  solid  hydrocarbons),  geothermal 
resources,  and  sulphur  in  Louisiana  and  New  Mexico.  These  minerals  may 
be  disposed  of  only  under  the  43  CFR  3100,  3200,  3400,  or  3500 
regulations. 

C.  Common  Varieties.   Since  passage  of  the  Act  of  July  23,  1955, 
(30  U.S.C.  601)  common  varieties  of  sand,  stone,  gravel,  pumice, 
pumicite,  and  cinders  are  not  locatable  under  the  mining  laws.   Common 
varieties  include  deposits  which,  while  they  may  have  economic  value  in 
commerce,  are  used  only  for  the  same  purposes  to  which  other  widely 
available  materials  can  be  put  or  for  which  commonly  available  synthetic 
or  manufactured  substitutes  can  be  used  in  the  construction  and  building 
industries.   Common  varieties  do  not  include  deposits  of  mineral 
materials  which  are  valuable  because  the  deposits  have  some  property 
giving  them  distinct  and  special  value.  Common  varieties  also  do  not 
include  "block  pumice"  which  occurs  in  nature  in  pieces  having  one 
dimension  of  2  inches  or  more  (43  CFR  3711.1). 
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D.  Uncommon  Varieties.  Uncommon  varieties  of  mineral  material  are 
locatable.  Uncommon  varieties  include  deposits  of  mineral  material  that 
have  a  unique,  definitive  chemical  or  physical  property  that  gives  them 
distinct  and  special  value  for  use  in  the  arts,  sciences,  manufacturing, 
processing,  or  building  industries.  If  the  deposit  is  to  be  used  for  the 
same  purposes  as  minerals  of  common  occurrence,  then  there  must  be  a 
showing  that  some  property  of  the  deposit  gives  it  a  special  value  for 
such  use  and  that  this  value  is  reflected  by  enhanced  revenue  either  in 
the  form  of  a  higher  market  price  or  lower  production  costs  (United 
States  v.  McClarty,  17  IBLA  20  (1974),  United  States  v.  U.S.  Minerals 
Development  Corp.,  75  I.D.  127  (1968)).  The  special  value  may  also  be 
identified  by  a  special  use  for  which  other  commonly  available  materials 
cannot  be  used.   Such  uncommon  varieties  include,  but  are  not  limited  to, 
limestone  suitable  and  used  for  cement  manufacture,  metallurgical  fluxes, 
preparation  of  industrial  and  agricultural  chemicals,  or  In  sugar 
refining;  high  purity  silica  suitable  and  used  for  glass  manufacture, 
preparation  of  silicon  metal,  or  for  smelter  fluxes;  and  exceptional 
clays  of  high  refractoriness  or  other  characteristics  which  make  them 
suitable  for  use  by  industry  such  as  drilling  mud  and  uses  in  the 
taconite  or  foundry  industries  (U.S.  v.  Kaycee  Bentonite  Corp.  et  al,  64 
IBLA  183  (1982)).   Clay  used  for  the  manufacture  of  common  types  of  brick 
and  heavy  clay  products  is  not  locatable  (U.S.  v.  Thomas  Peck  et  al, 
29  IBLA  357  (1977)).  " 

.52  Discovery.  The  test  for  discovery  is  the  same  for  all  public 
domain  land  whether  the  surface  is  managed  by  the  Bureau  of  Land 
Management,  Forest  Service,  National  Park  Service,  or  other  Government 
agency  (see  IN  R£  Pacific  Coast  Molybdenum  Co.,  75  IBLA  16,  90  ID  352 
(1983)). 
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A.  Prudent  Man  Rule.  The  traditional  test  of  discovery  is  the 
Prudent  Man  Rule  as  set  forth  in  Castle  v.  Womble,  19  L.D.  455  (1894)  and 
approved  by  the  Supreme  Court  in  Cameron  v.  United  States,  252  U.S.  450 
(1920)  and  Best  v.  Humboldt  Placer  Mining  Co.,  371  U.S.  334  (1963). 
Castle  v.  Womble  states: 

"After  a  careful  consideration  of  the  subject,  it  is  my  opinion 
that  where  minerals  have  been  found  and  the  evidence  is  of  such  a 
character  that  a  person  of  ordinary  prudence  would  be  justified  in 
the  further  expenditure  of  his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valuable  mine,  the 
requirements  of  the  statute  have  been  met.  To  hold  otherwise  would 
tend  to  make  of  little  avail,  if  not  entirely  nugatory,  that 
provision  of  the  law  whereby  'all  valuable  mineral  deposits  in 
lands  belonging  to  the  United  States...  are...  declared  to  be  free 
and  open  to  exploration  and  purchase.'   For,  if  as  soon  as  minerals 
are  shown  to  exist,  and  at  any  time  during  exploration,  before  the 
returns  become  remunerative,  the  lands  are  to  be  subject  to  other 
disposition,  few  would  be  found  willing  to  risk  time  and  capital  in 
the  attempt  to  bring  to  light  and  make  available  the  mineral 
wealth,  which  lies  concealed  in  the  bowels  of  the  earth,  as 
Congress  obviously  must  have  intended  the  explorers  should  have 
proper  opportunity  to  do." 

The  law  does  not  require  a  guaranteed  profit  to  constitute  a  discovery, 
only  a  reasonable  prospect  of  success.  Ihe  following  items  are  properly 
considered  when  evaluating  a  mining  claim  to  determine  if  the  Prudent  Man 
Rule  has  been  satisfied. 

1.   Physical  Exposure.   There  must  be  a  physical  exposure  of  ore 
grade  mineralization  on  each  mining  claim.  Geological  inference  may  not 
be  substituted  (East  Tintic  Consolidated  Mining  Co.,  40  L.D.  271  (1911)). 
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2.  Reserves.  Demonstrated  reserves  (i.e.,  measured  and 
indicated)  can  be  used  to  show  the  quantity  of  ore  necessary  to  establish 
a  discovery  (United  States  v.  J.  Gary  Feezor  et  al,  90  I.D.  262  (1983)). 
While  geologic  Inference  can  not  substitute  for  the  actual  exposure  of  a 
vein  or  lode  within  a  mining  claim,  it  can  be  relied  on  as  an  aid  to 
calculate  the  extent  and  potential  value  of  the  mineral  deposit  once  a 
vein  or  lode  of  mineable  material  has  been  exposed  (United  States  v. 
Henault  Mining  Co.,  73  I.D.  184  (1966),  aff'd,  419  F.2d  766  (9th  Cir. 
1969),  cert,  denied,  398  U.S.  950  (1970)).  The  showing  of  mineral  in 
sufficient  quantity  and  quality,  within  the  boundaries  of  any  mining 
claim,  within  a  group  of  mining  claims,  may  take  into  consideration  an 
overall  mining  operation.  That  is,  there  is  no  requirement  that  each 
mining  claim  must  be  able  to  independently  constitute  a  valuable  mine, 
only  that  the  group  of  mining  claims  as  a  whole,  could  support  the  mining 
operation  (Schlosser  v.  Fierce,  92  IBLA  109  (1986)).  The  showing  of 
quantity  should  also  take  into  account  that  more  ore  may  be  developed 
through  orderly  operation  of  the  mine  (United  States  v.  Carl  Dresselhaus 
et  al,  81  IBLA  252  (1984)).  When  evaluating  a  property,  it  is  also 
important  to  take  into  account  the  possibility  of  selective  mining  of  the 
high  grade  portions  of  the  deposit  (United  States  v.  Cornelius  E.  Mannix, 
50  IBLA  110  (1980)). 

3*   Frice.  The  Interior  Board  of  Land  Appeals  has  ruled,  in  IN 
RE  Pacific  Coast  Molybdenum  Co.,  75  IBLA  16  (1983),  90  ID  352  that 
historic  mineral  price  fluctuations  and  current  market  trends  must  be 
considered  when  evaluating  the  mineralization  on  a  mining  claim  to 
determine  if  there  is  a  reasonable  likelihood  that  in  the  foreseeable 
future  the  deposit  could  support  a  mining  operation. 

4.  Costs.  After  taking  into  consideration  the  quality  and 
quantity  of  the  ore,  both  measured  and  reasonably  projected,  an  analysis 
of  the  costs  of  the  operation  should  be  undertaken  to  ascertain  whether 
or  not  there  is  a  reasonable  prospect  of  developing  a  valuable  mine. 
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a.  Capital  and  Operating  Costs.  The  cost  of  future 
development  work,  additional  equipment,  supplies,  transportation,  and 
labor  should  be  considered  in  determining  mining  costs.  The  cost  of 
previously  purchased  equipment  and  past  development  work  is  not  to  be 
included  (United  States  v.  Cornelius  E.  Mannix,  50  IBLA  110  (1980)).  A 
rule  of  thumb  that  can  be  applied  when  determining  the  labor  cost  for  a 
small  operation  is  the  Federal  minimum  wage  (United  States  v.  Nettie  G. 
Harper,  8  IBLA  357  (1972)),  however,  it  should  be  considered  that  someone 
may  be  willing  to  work  for  less  than  minimum  wage  now  if  there  is  a 
reasonable  prospect  of  greatly  enhanced  revenue  in  the  foreseeable 
future.  The  cost  of  any  beneficiation  (i.e.,  milling  and  smelting)  that 
occurs  prior  to  the  sale  of  the  mineral  in  a  commodity  market  should  be 
considered.   In  addition,  other  beneficiation  methods,  which  may  reduce 
the  costs  (such  as  heap  leaching  or  the  sale  of  flux  ores),  must  also  be 
considered.   Overall,  when  evaluating  a  mining  claim,  the  mineral 
examiner  must  be  sure  to  consider  the  most  cost  effective  operation 
possible  as  well  as  any  operation  proposed  by  the  mining  claimant. 

b.  Reclamation  and  Environmental  Costs.  The  cost  of 
reclamation  of  the  mine  site  and  related  facilities  and  the  cost  of 
environmental  control  measures  must  be  taken  into  account  when  evaluating 
the  operation  (United  States  v.  Pittsburgh  Pacific  Co.,  30  IBLA  388 
(1977)). 

B.   Marketability.   In  U.S.  v.  Coleman,  390  U.S.  599,  (1968),  the 
Supreme  Court  states  that  "the  prudent  man  test  and  the  marketability 
test  are  not  distinct  standards  but  are  complementary  in  that  the  latter 
is  a  refinement  of  the  former."  The  existence  of  a  market  (present 
demand)  for  the  mineral  and  the  ability  of  the  mining  claimant  to  capture 
a  share  of  that  market  must  be  considered  when  evaluating  the  validity  of 
the  mining  claim. 

1.   Nonmetallic  Minerals.  The  marketability  test  is  usually  a 
critical  factor  in  cases  involving  nonmetallic  minerals  of  widespread 
occurrence  where  the  market  is  generally  a  local  one.  In  these  cases 
identify  the  market  where  the  mineral  may  be  sold.  The  size  of  the 
nonmetallic  mineral  deposit  to  be  evaluated  should  be  reasonably  related 
to  the  projected  life  of  the  actual  or  hypothetical  mining  operation, 
based  upon  prudent  rates  of  production,  to  supply  that  share  of  the 
market  which  has  been,  or  could  reasonably  be,  penetrated  by  the  mining 
claimant. 
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2.  Metallic  Minerals.  Where  the  dominant  value  is  a  metallic 
mineral,  or  a  mineral  commodity  that  is  deemed  to  be  intrinsically 
valuable,  there  is  little  room  for  doubt  that  it  can  be  marketed. 
"Intrinsically  valuable"  means  that  the  mineral  may  be  sold  in  worldwide 
markets  at  prices  that  can  be  confirmed  by  the  mineral  examiner.  An 
intrinsically  valuable  mineral  (i.e.,  gold,  silver,  lead,  zinc, 
beryllium)  by  it's  very  nature  is  deemed  marketable,  and  therefore  merely 
showing  the  nature  of  the  mineral  usually  meets  the  test  of  marketability. 

c«   Present  Value.  The  existence  of  a  valuable  mineral  deposit 
within  the  mining  claim  must  be  established  in  light  of  current  market 
conditions  and  price  trends  (see  .52A3  above).  If  at  the  time  of  the 
validity  determination  the  deposit  has  been  depleted  or  there  has  been  a 
major  change  in  economic  conditions  (such  as  the  canceling  of  commodity 
price  supports  or  Government  buying  programs)  the  fact  that  the  mining 
claim  may,  at  one  time,  have  been  profitably  worked  is  of  no  avail  (Adams 
v.  United  States,  318  F.2d  861  (1963)  and  United  States  v.  Denison  et 
al.,  71  I.D.  144  (1964)).  — 

•53  Placer  Mining  Claims.   In  addition  to  having  a  discovery  per 
mining  claim,  each  10-acre  legal  subdivision  of  a  placer  mining  claim 
must  be  mineral  in  character  (United  States  v.  Bunkowski,  5  IBLA  102,  79 
I.D.  43  (1972),  McCall  v.  Andrus,  628  P. 2d  1185  (1980))  in  order  to 
proceed  to  patent. 

A»  Mineral  in  Character.  In  determining  whether  land  is  mineral 
in  character,  it  is  not  essential  that  there  be  an  actual  discovery  of 
mineral  on  the  land.   It  is  sufficient  that  known  conditions  are  such  as 
to  reasonably  engender  the  belief  that  the  land  contains  mineral  of 
sufficient  quality  and  quantity  as  to  make  its  extraction  profitable  and 
justify  expenditures  to  that  end.   Such  a  belief  may  be  based  upon 
geologic  inference  (United  States  v.  Southern  Pacific  Co.,  251  U.S.  1 
(1919),  Southern  Pacific  Company,  71  I.D.  224  (1964)). 

B-   Placer  Discovery.  A  lode  discovery  will  not  sustain  a  placer 
location  nor  will  a  placer  discovery  sustain  a  lode  location  (Cole  v. 
Ralph,  252  U.S.  286  (1920)).  
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.54  Mill  Sites. 

A.  Nonmineral  Lands.  The  lands  covered  by  a  mill  site  must  be 
nonmineral  lands. 

B.  Dependent  Mill  Sites.   If  the  mill  site  is  associated  with  a 
mining  claim  (dependent),  the  mining  claimant  must  be  using  or  occupying 
the  site  for  mining  or  milling  purposes  (U.S.  v.  Skidmore,  10  IBLA  322 
(1973))  and  the  associated  mining  claim  must  be  valid. 

C.  Custom  Mill.   If  the  mill  site  is  for  a  custom  mill,  not 
associated  with  a  specific  mining  claim,  it  must  contain  a  quartz  mill  or 
reduction  works  (30  U.S.C.  42)  and  it  must  be  operable  and  used  for 
mining  and  milling  purposes  (U.S.  v.  Leland  J.  Cuneo  et  al.,  15  IBLA  304, 
(1974)).  Reduction  as  used  in  this  paragraph  means  reduction  of  the  ore 
either  in  size  or  to  its  component  metals. 

D.  2-1/2  Acre  Rule.  While  the  United  States  has  the  authority  to 
restrict  a  claimant  to  the  land  actually  used  for  mining  and  milling 
purposes,  the  examination  as  to  actual  use  should  generally  be  limited  to 
each  2-1/2  acre  aliquot  part  of  the  location  (United  States  v.  Swanson, 
Livingston  Silver,  Inc.,  93  IBLA  1  (1986)).   The  2-1/2  acre  rule  shall 
only  be  invoked  when  mill  sites  are  located  on  public  land  which  has 
since  been  closed  to  the  operation  of  the  mining  laws.   In  all  cases,  if 
the  use  of  the  2-1/2  acre  rule  would  result  in  isolated  or  noncontiguous 
parcels  of  public  land,  the  rule  shall  not  be  applied.   If  the  long  term 
planning  for  an  operation  shows  that  a  presently  unoccupied  2-1/2  acre 
subdivision  of  a  mill  site  will  be  used  for  purposes  reasonably  incident 
to  mining  or  processing  operations,  it  shall  not  be  invoked,  even  if  the 
subdivision  is  contiguous  to  public  land. 

.55  Tunnel  Sites.  A  tunnel  site  is  valid  as  long  as  it  is  properly 
located  and  there  is  reasonable  diligence  in  driving  the  tunnel. 
"Failure  to  prosecute  the  work  on  the  tunnel  for  six  months  shall  be 
considered  as  an  abandonment  of  the  right  to  all  undiscovered  veins  on 
the  line  of  such  tunnel"  (R.S.  2323  (30  U.S.C.  27)).  A  substantially 
horizontal  drill  hole  will  qualify  as  a  "tunnel"  on  a  tunnel  site 
location. 
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.56  Apex  Rights.  Apex  or  extralateral  rights  have  historically  been 
exercised  between  rival  mining  claimants.  Mineral  examiners  should 
neither  attempt  to  exert  nor  challenge  extralateral  rights  when  making  a 
validity  examination.  If  the  mining  claimant  has  exposed  a  discovery  on 
a  mining  claim  covering  the  down  dip  extension  of  the  lode,  the  mining 
claim  is  valid  (see  Solicitor's  Opinion  M-36955,  93  ID  369  (1986)). 

.57  Withdrawals.  Where  a  mining  claim  is  located  on  land  which  is 
subsequently  withdrawn  from  appropriation  under  the  mining  laws,  the 
mining  claim  must  be  supported  by  a  discovery  at  the  time  of  withdrawal, 
as  well  as  the  date  of  the  hearing  on  Its  validity  (Cameron  v.  United 
States,  252  U.S.  450  (1920)),  U.S.  v.  Parker,  82  IBLA  344  (1984)). 
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1968) 
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3.  43  CFR  3870  -  Adverse  Claims,  Protests  and  Conflicts 


Mineral  Patent  Applications 
Outline 

IV.   Mineral  Contests  (43  CFR  4.450) 

A.  Grounds  for  a  contest  action 

B.  Roles  of  the  participants  in  the  contest  action 

1.  BLM 

-  Mineral  examiner 

-  State  Office  adjudication 

-  The  Solicitor's  Office 

2.  The  Office  of  Hearings  and  Appeals 

-  The  Administrative  Law  Judge  (ALJ) 

-  The  Interior  Board  of  Land  Appeals  (IBLA) 

-  The  Secretary  of  the  Interior 

3.  Mining  claimant  (contestee) 

C.  Standing  to  bring  contest  actions  before  the  Department 

1.  Other  agencies 

-  State  agencies 

-  Federal  agencies 

2.  Rival  mining  claimant 

3.  Outside  private  parties 

D.  Types  of  contest  actions 

1.  Mineral  contests 

-  Validity 

-  Mineral  land 

-  Major  location  problems 

-  Ownership 

2.  Title  verification 

-  Conveyances 

-  Amendments 

-  Relocations 

3.  U.S.  v.  Crawford 

-  43  CFR  3712 

-  Is  occupancy  of  a  mining  claim  reasonably  incident  to  the 
exploration  and  extraction  of  minerals? 

-  Used  in  place  of  validity  examination  to  resolve  suspected 
unauthorized  occupancy  of  mining  claims 


4.  Private  party  contests 

-  Between  rival  entryman  (mining  claimant  and  a  surface  owner  or 
potential  surface  owner  conflict) 

-  Burden  of  proof  is  reversed 

-  Contestant  is  non-Federal  and  must  do  own  geological  and  legal 
work  for  the  hearing 

E.  Contest  charges 

1.   Use  BLM  Manual  3894  -  Mineral  Contest  Proceedings 

F.  Processing  contest  complaints 

1.  Determine  if  elements  of  a  contest  exist,  then  draft  proper 
charges . 

2.  Send  complaint  to  claimant/contestee  by  certified  mail,  return 
receipt  requested,  giving  30  days  to  respond. 

3.  If  no  response,  the  charges  are  admitted,  and  the  case  is 
decided  by  issuing  a  decision  which  implements  the  conclusion  of 

i  the  charges . 


j 


4.   If  complaint  answered,  process  official  case  file,  and  send  to 
Salt  Lake  office  of  the  Office  of  Hearings  and  Appeals. 

The  Hearing  Process 

1.  ALJ  sets  Hearing  Date 

-  SOL  and  mineral  examiner  prepare  legal  briefs  and  go  over 
testimony  on  the  issues  in  the  contest 

2.  The  Hearing 

-  Mineral  examiner  presents  the  "prima  facie"  case  for  the 
government 

-  SOL  controls  the  questions  and  answers  of  the  mineral  examiner 
and  cross  examines  the  contestee 

-  Contestee  must  refute  the  government's  allegations  by  a 
preponderance  of  evidence 

-  ALJ  issues  decision  4-6  months  after  the  hearing 


Mineral  Contest  Proeedings  of  the 
Department  of  the  Interior 

Authority:    43  USC  2,  43  USC  1201,  5  USC  554  et  seq . ,  and  Cameron  v.  United 
States,  252  US  450  (1920) 

Initial  Proeedings 

1.  If  grounds  for  a  contest  are  determined  to  exist  (no  discovery, 
lack  of  assessment  work,  etc.),  the  appropriate  State  Director 
will  issue  a  contest  complaint  against  the  mining  claim  or 
site.  The  complaint  will  contain  the  appropriate  charges  and 
allegations. 

2.  The  contestee  (the  owner  of  the  mining  claim  or  site)  has  30 
days  from  the  receipt  of  the  complaint  to  answer  the  charges. 
The  complaint  is  sent  certified  mail,  return  receipt  requested. 

3.  If  the  contestee  does  not  answer  the  complaint,  the  charges  are 
taken  as  admitted.   The  mining  claim  or  site  is  declared  void  by 
an  administrative  decision  of  the  State  Director,  and  the  case 
is  closed. 

4.  If  the  complaint  is  answered  (and  the  charges  denied),  the 
official  case  file,  the  complaint,  and  any  related  documents  are 
sent  to  the  Salt  Lake  Office  of  the  Department's  Office  of 
Hearing  and  Appeals,  Hearings  Division.   The  file  is  sent  within 
five  working  days  of  receiving  the  answer  to  the  complaint. 

5.  The  receipt  of  the  answer  to  the  complaint  removes  the 
jurisdiction  of  the  case  from  the  BLM  to  the  Office  of  Hearings 
and  Appeals  under  43  CFR  Part  4.450. 

6.  The  Hearings  Division  assigns  the  case  to  an  administrative  law 
judge  (ALJ)  who  then  schedules  a  hearing  on  the  issues  contained 
in  the  complaint. 

7.  The  hearing  is  held  before  the  ALJ.   The  Government,  through  the 
Regional  Solicitor's  Office,  presents  its  case.   The  contestee 
then  comes  forward,  usually  through  his  attorney,  and  attempts 
to  rebut  the  Government's  case  by  a  preponderance  of  the 
evidence. 

8.  After  hearing  all  the  facts,  and  reviewing  opening  and  closing 
legal  briefs,  the  ALJ  issues  a  written  decision  which  will 
either  declare  the  mining  claims  void  for  non-compliance  with 
the  law  or  dismiss  the  Government's  case,  depending  on  the 
circumstances . 


Appeals 


Either  party  can  appeal  the  ALJ's  decision  to  the  Interior  Board 
of  Land  Appeals  (IBLA),  the  Department's  appellate  tribunal, 
under  43  CFR  Part  4. 

If  the  Government  loses  before  IBLA,  it  can  ask  for  reconsidera- 
tion through  the  Solicitor's  Office.   If  the  reconsideration  is 
denied,  that  is  the  end  of  the  process.  The  Administrative 
Procedures  Act  (5  USG  554  et  seq . )  does  not  allow  the  Government 
to  proceed  into  Federal  court  in  this  situation. 

If  the  contestee  loses  before  IBLA,  he  can  ask  for  reconsidera- 
tion.  If  that  is  denied,  the  contestee  can  then  proceed  to 
Federal  district  court  under  the  Administrative  Procedures  Act. 

The  court's  role  is  limited  to  reviewing  the  administrative 
record  (compiled  by  the  ALJ  and  IBLA  proceedings)  and  ensuring 
that  the  Department's  actions  were  based  on  the  proper  legal 
standards,  and  that  the  facts  in  the  record  support  the 
Secretary's  actions.   If  so,  the  decision  is  sustained;  if  not, 
the  Secretary's  decision  is  reversed. 

Either  party  can  appeal  to  the  circuit  court  and  then  to  the 
Supreme  Court. 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 
(Address) 


CnMt  Nsmber 
A-4988 


UnrriD  Statu  or  Amiu. 


John  Doe 
Jane  Doe 
John  Smith 


Involving: 

Whit*  Cloud 
White  Cloud  fl 
White. Cloud  #2 

Lode  Mining  Claims 


CoatesteeU) 


COMPLAINT 
(Contest  of  Mining  Claims) 

la  accordsnce  with  Title  43.  Code  of  Federal  Regulation*,  Pert  4,   the  United   Stete*  of  Amenta,   acting 
by  and  through  the  State  Director.  Bureau  of  Land  Manefeeteat,  Department  of  the  Interior,  and  oe  behalf 
of    the  Forest   Service,   D.S.    Department  of  Agriculture 
brings  this  coatest  against  the  coeaestee<s)  aaoed  above,  and  alleges: 

1.  The  lands  hereinafter  described  are  public  lands  of  toe  United  States. 

2.  The  contestant  ia  iaioneed  end  believes  that  the  above-named  contesteefs)  is  (are)  the  oemeKa). 
or  asserts  the  ownership,  of  the  above-named  unpatented  mining  claiasU).  The  contestant  is  also  informed 
and  believes  that  the  coatestseU)  is  (are)  the  only  party  (parties)  of  interest  and  that  the  eontestee's(s') 
addresa(es)  ia  (are): 


John  Doe 
(Address) 


Jane  Doe 
(Address) 


John  Smith 
(Address) 


The  contestant  is  also  informed  and  believes  that  the  contestee(s)  is  (are)  over  the  age  of  twenty-one 
years  except: 


Mo  Exception 


or     Unknown 


3.    Said  mining  claimfa)  is  (sst)  situate  in    Santa   Crux 
State  of  Arizona  ,  and  is  (are)  farther  identified  as  follows: 


County. 


Situate   in  parts  of  «%SIt  and  EfcJ&StSVfc  sec.    23,   T.    22   S.  ,  E.    16  I.,  CSS  Mer., 
Arizona,  within  the  Coronedo  National  Forest,  Red  Rock  Mining  District.     Said 
claims  ware  located  by  James  D.  Allan  on  11/17/67  aa  recorded  11/17/67  in  Book 
85  of  Mines,   pagea  101,   102,  and  103,  official  records  of  Santa  Crux  County, 
Arizona.     Said  claims  were  acquired  by  above-named  Contestees  on  7/1/70  aa  shown 
by  Ouit  Claim  Daada  recorded  7/3/70  in  Docket   110,  pages  90,  91,  and  92,  official 
racorda  of  Santa  Cruz  County,  Arizona. 


L 
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4.   So  far  at  known  to  the  contestant,  that*  are  no  proceedings  pending  be  the  acquisition  of  title  to, 
or  an  interest  in,  the  above-described  landa,  except: 

The  requeat  from  the  Forest  Service  for  a  validity  determination  on  thia  claim. 

The  identical  area  of  the  White  Cloud  claim  ia  alao  covered  by  a  lode  mining 
claim  known  as  led  Rock  located  by  John  Reynolds.   The  Red  Rock  Lode  Mining 
claim  ia  the  subject  of  Contest  A-3678. 


5     Contestant  charges  separately  and  collectively  that: 

a.  A  valid  mineral  discovery  as  required  by  the  mining  lave  of  the 
United  States  does  not  exist  within  the  limits  of  the  White  Cloud, 
White  Cloud  *1 ,  and  White  Cloud  *2  mining  claims. 

b.  The  land  embraced  within  the  White  Cloud,  White  Cloud  #1,  and  White 
Cloud  #2  claims  ia  nomineral  in  character  within  the  meaning  of 
the  mining  lawa. 

c.  The  mineral  material  found  on  the  claima  ia  not  a  locatable 
mineral  according  to  30  USC  611. 


Wherefore.  Contestant  requests  that  it  be  allowed  to  prove  its  allegations  and  that  one,  or  both,  of  the 
following  actions  be  taken,  as  indicated: 

1.  Q  The  Mineral  entry  be  cancelled. 

2.  JcXj  Said  Mining  Claim(s)  be  declared  null  and  void. 


NOTICE 


This  complaint  is  filed  in  the     Arizona   State  Office 
Management,  Room  2400    .    Valley   Bank  Center 


,  Bureau  of  Land 


(Str«*t  Mtdrvu) 


Ehamnia 


Arizona 


85073 


_,  and  any  papers 


(Citr)  (Stat.) 

pertaining  thereto  shall  be  sent  to  such  office  for  service  on  the  contestant,    and  . 

Attorney  for  Forest  Service,  USDA,    (Address). 

Unless  contesleefs)  files  (file)  an  answer  lo  the  complaint  m  suet  of/ice  witbin  tbmy  ()0)  days  after 
service  of  this  notice  and  complaint,  the  allegations  of  tie  complaint  will  be  token  as  admitted  and  the 
case  will  be  decided  witboul  a  bearing  f\ny  answer  should  be  filed  in  accordance  witb  Title  43.  Code  of 
Federal  Regulations.  Part  4  a  copy  of  wbicb  is  atlacbei.  (Circular  2164) 


Dated  this  1st     day  of    December 


1975. 


United  States  of  America 


3 


a^^jL 


OS- 


cc:  Attorney  for  F.  S. 
Regional  Foreater 


By. 

Chief"  Diviaion  of  Technical   Services 

(TrUa! 
Bureau  of  Land  Management 
Department  of  the  Interior 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

TRANSMITTAL  OF  CONTEST  OR  OTHER  PROCEEDING  FOR  HEARING 


To: 


Administrative  Law  Judge 


Salt  Lake  City,   Utah 


(City  and  Stale) 


The  proceeding  identified  hete.n  and  in  the  accompanying  official  records  is  transmitted  to  you  for  hearing  and  deci- 
sion, pursuant  to  the  rules  of  practice  (43  CFR,  Part  4)  and/or  other  governing  authority.  


1.    Parties 

Contestant(s)  or  Proponent(s) 

United  States  through  BLM  for 
Forest  Service 


VS.      Contestee(s)  or  Respondents) 

David  Obenstine  T.  0.  Witcher 

637  Coronado  Drive  P.O.  Box  1893 

Prescott,  Ariz.  86301  Prescott,   Ariz  86301 


2.    Kind  of  proceeding 

Contest  of  mining  claim  not  under 
patent  application 


4.    Date  proceeding  commenced 

Answer  timely  filed  May  11,  1975 


6.    Lands  are  located  in 

Yavapai  County 


3.    Contest  or  other  numbers) 


State 


Arizona 


Number(s) 


A-1056 


5.    Number  of  claims,  entries,  or  leases  involved 
four  


8.    Date  for  hearing 

As  your  work  schedule  permits 


10.    Costs  to  BLM  i applies  only  to  BLM  contests) 
~  Are  reimbursable 
~X~:  Are  not  reimbursable 


7.    Suggested  place  for  hearing 

~3§  County  seat    Prescott,  Arizona 

!        Other  I explain  in  remarks) 


9.    Filing  of  motion  by  Government,  if  a  party,  for  prehear- 
ing conference 

Is  anticipated 

X  Is  not  anticipated 


11.  Remarks    T#0>  witcner  quitclaimed  his  right,  title,   and  interest  to  David  Obenstine 
February  2,   1975.    Copy  of  quitclaim  deed  in  case  file,   L.0. 

To  be  notified  of  any  action  taken: 

Richard  L.  Fowler,  Attorney  in  Charge,  Office  of  the  General  Counsel,  USDA, 
Room  1,017  Federal  Building,   517  Gold  Avenue,  SW,  Albuquerque,   New  Mexico     87101 


Date 


June  5,   1975 


Signature 


Copy  to:    Assistant  Director  (300) 

Regional  Forester 
Richard  Fowler 
David  Obenstine 

(Ir.strucfons  on  reverse  I 


T/  Attachmei 


ents:    Related  Official  Files 

Contest 


Form  1850-1   (March  1974) 
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INSTRUCTIONS 

litems  not  specified  are  sell-explanatory) 


Item  I  -  In  proceedings  to  which  the  United  States  is  a 
party,  specify  the  Federal  agency  directly  involved. 
Ordinarily  this  will  be  the  Bureau  of  Land  Manage- 
ment or  the  Forest  Service.  Thus,  for  example,  show 
as:    U.S.  through  BLM,  or  U.S.  through  F.S 


Kind  of  Proceeding: 


U  numerous  private  parties  are  involved,  the  name  of 
each  need  not  be  shown.  Name  one  or  more  of  such 
parties  followed  by  et  al  to  indicate  there  are  others. 

Items  2  and  -»  -  Complete  these  items  using  whichever 
of  the  following  is  appropriate: 


Show  as  commencing  date: 


Contest  of  Desert  Land  Entry  (43  CFR  2521.8) ' 

Contest  of  Homestead  Entry  (43  CFR  2511.4-2(0).     .    .  > 

Contest  of  Oil  and  Gas  Lease(s)  (43  CFR  3000.4  and  43  CFR  3100) ) 

Contest  of  Mineral  Patent  Application  (43  CFR  3872) > 

Contest  of  Mining  Claim(s)  not  under  P. A.*  (43  CFR  3872) ) 

Placer  Mining  (43  CFR  3736.2) ' 

Rights  to  Leasable  Minerals  (43  CFR  3742) > 

Surface  Rights  (43  CFR  3713) ' 

Other  i  identity  briefly  and  ate  statutory-  or  other  basis)  > 


Date  answer  to  complaint  was  filed 


Date  of  State  Director's  request  to 
Administrative  Law  Judge  that  a 
hearing  be  held 

Date  of  filing  of  a  document  or  other 
action  leading  directly  to  the  deter- 
mination to  refer  to  an  Administra- 
tive Law  Judge  for  a  hearing 


against 
Do    not 


Item  5  -  Show  only  the  number  of  claims,  etc 
which  the  proceeding  itself  is  directed, 
include  any  claims,  applications,  etc.,  which  are  not 
the  subject  of  the  proceeding  even  though  they  may 
involve  the  same  lands. 

Item  b  -  Give  State  and  County.  In  Alaska,  locate  with 
respect  to  geographic  features  or  settlements  (e.g.. 
lua  miles  uest  ot  Tuikeetna). 


Item  3  -  Use  only  for  purpose  of  requesting  priority  in 
hearing  the  case  and  issuance  of  decision,  such  re- 
quest to  be  fully  explained  under  remarks.     Authority 


for  scheduling  cases   for  hearing  rests   solely  with 
the  Administrative  Law  Judge. 

Attachments  -  The  official  file  transmitted  to  the  Admin- 
istrative Law  Judge  will  include  those  documents 
essential  to  show  the  subject  matter  le.g..  applica- 
tion tor  mineral  patent)  of  the  proceeding  and  how  it 
arose  'e.g..  the  complaint  and  answer).  The  file 
will  include  up-to-date  status  information  if  pertinent 
to  the  disposition  of  the  proceeding.  Do  not  include 
in  the  file  any  reports  of  field  examinations  or  ex 
parte  filings  by  any  parties  dealing  with  questions 
of  fact  which  will  be  at  issue  in  the  hearing  before 
the  Administrative  Law  Judge. 


'  Commonly    referred  10   as 
applications 


"adversinf    unpatented   mnmg    claims    vbich   coml.c,   «.,h    .,(*,.  uses    oj   the   land  or    t.tle    transfer 
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entitled  appellant  to  an  equitable  adjustment  pursuant  to  the  Differing 
Site  Conditions  clause  of  the  contract. 

Decision 

In  consideration  of  the  foregoing  discussion,  we  conclude  that 
appellant  is  entitled  to  the  full  contract  price  of  $81,572,  plus  an 
additional  amount  of  $12,383.63  as  an  equitable  adjustment,  for  a  total 
amount  of  $93,955.63,  less  any  amounts  paid  to  date.  In  accordance 
with  the  provisions  of  the  Contract  Disputes  Act  of  1978,  interest  on 
the  balance  shall  run  from  March  19,  1982. 


G.  Herbert  Packwood 
Administrative  Judge 


I  concur: 

William  F.  McGraw 
Chief  Administrative  Judge 


BRUCE  W.  CRAWFORD  ET  UX. 


86  IBLA  350 


Decided  May  17,  1985 


Appeal  from  a  decision  of  the  Oregon  State  Office,  Bureau  of  Land 
Management,  affirming  issuance  of  a  notice  of  noncompliance  with 
respect  to  operations  on  certain  placer  mining  claims.  MN-OR1 10-049- 

82. 

Set  aside  and  remanded. 
1.  Mining  Claims:  Generally-Mining  Claims:  Surface  Uses 

Where  the  locator  of  a  mining  claim  has  discovered  a  valuable  mineral  deposit  within 
the  limits  of  his  claim,  the  locator  is  granted,  pursuant  to  30  U.S.C.  §  26  (1982),  the 
exclusive  right  of  possession  of  the  surface  of  the  claim  subject  to  the  limitations  of 
sec.  4(b)  of  the  Surface  Resources  Act,  30  U.S.C.  §  612(b)  (1982),  if  applicable,  and  subject 
to  the  further  limitation  that  such  rights  are  restricted,  until  the  purchase  price  is  paid, 
o  uses  reasonably  incident  to  actual  mining. 

I.  Mining  Claims:  Generally-Mining  Claims:  Surface  Uses 

Nothing  in  the  general  mining  laws  invests  a  locator  with  the  right  to  initiate  occupancy 
m  a  mining  claim  absent  a  showing  that  such  occupancy  is  reasonably  incident  to 
nining  activities. 

5.  Mining  Claims:  Generally— Mining  Claims:  Surface  Uses 

vVhere  ongoing  mining  activities  are  taking  place,  a  challenge  to  occupancy  as  being  not 
easonably  incident  to  mining  requires  that  the  mining  claimant  be  given  notice  and  an 
>pportunity  for  a  hearing  at  which  he  might  establish  that  his  occupancy  is  reasonably 
elated  to  his  actual  mining  operations,  prior  to  issuance  of  an  order  directing  that 
iccupancy  cease. 

I.  Federal  Land  Policy  and  Management  Act  of  1976:  Surface 
Vlanagement-Mining  Claims:  Surface  Uses 
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Under  the  regulations  adopted  by  the  Bureau  of  Land  Management,  the  authorized 
officer  has  no  authority  to  approve  or  disapprove  the  contents  of  a  notice  of  intent  to 
commence  mining  operations  filed  under  43  CFR  3809.1-3(a).  Therefore,  where  an 
operator  has  failed  to  timely  file  pursuant  to  that  section,  a  notice  of  noncompliance  may 
be  issued,  but  such  notice  is  necessarily  limited  in  scope  to  requiring  the  operator  to 
submit  a  notice. 

5.  Federal  Land  Policy  and  Management  Act  of  1976:  Surface 
Management-Mining  Claims:  Surface  Uses 

Pursuant  to  43  CFR  3809.32(d),  a  notice  of  noncompliance  properly  issues  upon  a 
determination  that  a  use  to  which  a  mining  claim  may  properly  be  put  is  occurring  in 
such  a  manner  as  to  result  in  unnecessary  or  undue  degradation  of  the  land. 

6.  Federal  Land  Policy  and  Management  Act  of  1976:  Surface 
Management-Mining  Claims:  Surface  Uses 

While  mining  claimants  are  required  to  obtain  all  necessary  state  permits  relating  to 
mining  activities,  a  notice  of  noncompliance  based  on  the  failure  to  obtain  such  permits 
can  only  be  sustained  where  the  authorized  officer  delineates  exactly  which  permits  were 
required  and  provides  sufficient  factual  background  to  support  this  conclusion. 

APPEARANCES:  Richard  F.  Lancefield,  Esq.,  Portland,  Oregon,  for 
appellants;  Eugene  A.  Briggs,  Esq.,  Office  of  the  Regional  Solicitor, 
Portland,  Oregon,  for  the  Bureau  of  Land  Management. 

OPINION  BY  ADMINISTRATIVE  JUDGE  BURSKI 

INTERIOR  BOARD  OF  LAND  APPEALS 

Bruce  and  Lorri  Crawford  appeal  from  a  decision  of  the  Oregon  State 
Office,  Bureau  of  Land  Management  (BLM),  dated  June  29,  1983, 
affirming  the  issuance  by  the  Medford  District  Manager  of  a  notice  of 
noncompliance  with  respect  to  activities  being  conducted  on  the 
Valentine  and  Hard  Luck  placer  mining  claims. 

The  claims  in  issue  were  located  by  appellants  on  November  20, 
1981.  On  May  18,  1982,  appellants  filed  a  notice  of  intent  to  conduct 
mining  operations,  pursuant  to  43  CFR  3809.1-3(a).'  In  addition  to 
generally  describing  the  mining  activities  planned,  appellants  noted 
that  they  would  be  placing  the  following  structures  on  the  claim: 
"3  trailer  houses,  one  chicken  house,  one  smoke  house,  and  tool  shed 
12'  by  20'.  All  will  be  temporary."  By  letter  of  May  20,  1982, 
appellants  were  informed  that  their  mining  notice  was  in  order  and 
complete. 

On  November  19,  1982,  a  local  sheriffs  deputy  informed  BLM  that  a 
log  cabin  had  been  constructed  on  the  Valentine  claim.  The  next  day, 
two  BLM  employees  visited  the  claims.  According  to  the  written  report 
of  this  investigation,  they  found  a  trailer  and  a  900-square-foot  log 
cabin,  the  interior  of  which  had  not  been  completed.  Additionally, 


1  Generally,  where  less  than  6  acres  is  being  disturbed  in  a  Bingle  calendar  year,  a  claimant  is  required  to  Hie  a 
"notice"  with  BLM  under  43  CFR  3809.1-3   Where  either  more  than  fi  acres  is  being  disturbed  or  the  operation 
involves  land  in  certain  designated  areas,  a  "plan  of  operation"  under  43  CFR  3809.1-4  must  be  filed. 
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there  was  a  vegetable  garden  and  some  chickens  present.  When  asked 
about  the  cabin,  Lorri  Crawford  stated  that  Wally  Swanson,  a  BLM 
employee,  had  given  them  verbal  authorization  to  build  the  house 
provided  that  it  had  a  temporary  foundation. 

On  January  10,  1983,  the  Medford  District  Manager  issued  a  notice 
of  noncompliance.  This  notice  recited,  inter  alia,  that  appellants  had 
constructed  a  residential  frame  building  used  for  a  primary  domicile 
and  had  also  constructed  agricultural  plots  with  associated  fences  and 
domestic  animal  pens.  Additionally,  the  notice  stated  that  appellants 
had  failed  to  obtain  a  waste  water  permit  and  a  fill  and  removal  or 
mined  land  reclamation  permit  as  required  by  the  State  of  Oregon.  The 
notice  of  noncompliance  instructed  appellants  to  begin  corrective 
action  within  30  days  to  remove  the  residential  frame  building,  the 
agricultural  plots  and  fences,  and  the  domestic  animals  and  associated 
holding  pens  and  further  required  them  to  obtain  all  necessary 
permits. 

On  January  18,  1983,  appellants  submitted  various  documents  as 
their  calendar  year  1983  notice,  essentially  amending  their  earlier 
notice  of  intent  to  mine.  In  this  filing,  they  specifically  referenced  a  log 
cabin  with  dimensions  of  24  by  26  feet.  In  response,  the  District 
Manager,  by  letter  of  February  2,  1983,  reiterated  the  demand  that 
appellants  remove  the  structures  described  in  the  notice  of 
noncompliance,  noting  that  if  appellants  failed  to  comply  with  the 
notice,  the  Bureau  would,  in  accordance  with  43  CFR  3809.3-2(e), 
require  submission  of  a  plan  of  operations  and  a  bond  to  cover 
reclamation  costs.  The  letter  further  noted  that  "under  this 
requirement  you  would  not  be  allowed  to  mine  until  you  supplied  a 
bond  and  the  plan  of  operations  was  approved.  BLM  would  not  approve 
the  plan  of  operations  until  you  comply  with  the  notice  of 
noncompliance."  Appellants  in  the  interim  had  appealed  the  notice  of 
noncompliance  to  the  State  Director  pursuant  to  43  CFR  3809.4(a). 

Various  attempts  were  then  made  by  BLM  to  settle  the  matter, 
primarily  by  offering  appellants  a  1-year  residency  permit  to  afford 
them  an  opportunity  to  find  another  site  for  the  cabin.  Of  some 
importance,  however,  is  a  memorandum  dated  February  28,  1983,  from 
the  Acting  Medford  District  Manager  to  the  State  Director.  In  this 
memorandum,  the  Acting  District  Manager  noted: 

We  would  like  to  make  it  clear  that  at  no  time  did  we  challenge  the  right  of  the 
Crawfords  to  mine  or  interfere  with  their  mining  operation.  In  our  opinion,  a  trailer 
house  currently  on  the  claim  was  an  adequate  residence  for  the  amount  of  mining  that 
was  on-going  at  that  time.  And  further,  it  was  our  opinion  that  the  garden  plots  and 
raising  of  chickens  were  not  incidental  to  the  use  of  a  mining  claim;  therefore,  the  notice 
of  noncompliance  was  issued   Again,  we  must  reiterate  that  the  mining  operation  or  the 
occupancy  in  itself  was  not  in  question.  The  method  of  the  occupancy  and  incidental  uses 
of  that  occupancy  were.  [Italics  supplied.] 

Appellants  ultimately  declined  to  accept  the  temporary  residence 
permit,  and  the  State  Director  proceeded  to  consider  their  appeal. 
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In  their  appeal  to  the  State  Director,  appellants  had  alleged  that 
they  had  discussed  the  plans  for  their  cabin  with  a  BLM  representative 
prior  to  constructing  it  and  argued  that  it  was  a  temporary  structure 
without  utilities  that  would  be  removed  at  the  conclusion  of  mining 
activities.  They  argued  that  if  their  plans  were  not  detailed  enough 
they  should  have  been  told  so  when  they  were  submitted,  not  8  months 
later.  While  admitting  they  had  a  vegetable  garden  and  nine  chickens, 
they  contended  that  these  uses  were  "necessities  if  one  is  to  mine  as 
much  as  possible."  Insofar  as  the  State  permits  were  concerned,  they 
argued  that  a  check  with  the  State  agencies  had  shown  that  none  of 
the  permits  were  required  for  their  present  operations  and  that  should 
any  permits  become  necessary  in  the  future,  application  would 
promptly  be  made. 

In  his  decision  affirming  issuance  of  the  notice  of  noncompliance,  the 
State  Director  discussed  the  allegations  of  the  claimants  in  two  general 
categories,  viz.,  compliance  with  the  regulations  in  Subpart  3809  and 
nonapplicability  of  the  State  permitting  requirements.  Treating  the 
latter  issue  first,  the  State  Director  reviewed  the  various  factual 
allegations  and  concluded  that  "the  weight  of  documentation  tips 
sharply  in  favor  of  BLM's  determination  that  appellants  failed  to 
obtain  applicable  State  permits"  (Decision  at  6). 

The  State  Director  then  turned  to  the  question  whether  appellants 
had  failed  to  comply  with  the  requirements  of  43  CFR  Subpart  3809. 
The  State  Director  stated  that,  in  fact,  all  of  appellants'  improvements 
were  placed  on  the  land  before  notice  was  provided  to  BLM,  since  the 
original  notice  merely  described  improvements  already  in  place  at  that 
time.  The  State  Director  continued: 

The  failure  of  appellants  to  provide  a  timely  and  complete  notice  of  mining  operations  to 
BLM  constitutes  a  serious  infraction  which  cuts  at  the  very  heart  of  the  surface  mining 
management  regulations.  Neither  of  appellants'  notices  were  sufficient  to  provide  the 
kind  of  notification  required  to  enable  BLM  to  pursue  its  statutory  mandate  to  manage 
and  protect  surface  resources  on  federal  lands.  The  appeal  regarding  this  issue  is  also 
denied  and  the  decision  appealed  from  is  affirmed  in  its  entirety. 

Appellants  timely  pursued  this  appeal  to  the  Board. 

In  their  statement  of  reasons  in  support  of  the  appeal,  appellants 
argue  variously  that  the  decision  of  the  State  Director  was  beyond  his 
authority  and  that  it  violated  due  process  safeguards  inasmuch  as  it 
was  issued  without  notice  or  an  opportunity  for  hearing.  Appellants 
admit  they  may  have  erred  in  failing  to  formally  notify  BLM  prior  to 
placing  the  cabin  on  their  claim.  They  argue  that  it  is  needed  to 
facilitate  mining  on  their  claim  during  the  winter.2  They  state  that 
they  had  not  unduly  degraded  the  land  and  that  the  State  Director's 
decision  was  unreasonable,  arbitrary,  and  capricious. 


■  Appellants  point  out  that,  under  Oregon  law.  placer  mining  on  tributaries  of  the  Rogue  River  is  limited  to  between 
Nov.   l.ri  nnd  Apr.   If). 
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In  response,  counsel  for  BLM  First  argues  that  the  authorized  officer 
has  authority  to  disapprove  a  notice  of  intent  to  mine  and  issue  a 
notice  of  noncompliance  demanding  cessation  of  an  illegal  use  ol  public 
land,  even  though  effective  enforcement  of  such  a  decision  might  only 
be  obtained  pursuant  to  Federal  court  action.  Counsel  further  asserts 
that  the  order  "is  based  upon  a  conclusion  that  the  Crawfords  are 
occupying  the  mining  claims  for  the  purpose  of  having  a  residence, 
rather  than  for  mining  purposes"  (Answer  at  6).  Counsel  continues: 
The  BLM  investigation  shows  that  the  Crawford  claims  are  only  800  feet  from  Peavine 
Road,  an  all-weather  road,  and  only  four  miles  from  Galice  Creek  Road  which  has  all 
utilities,  is  paved,  and  has  many  year-round  occupants,    t  is  5.6  miles  fr om  the    la  ms  to 
Galice,  a  small  resort  community  which  has  a  grocery  store,  cafe  and  gasoline  station, 
and  15  miles  to  Merlin  (not  25  as  stated  in  Exhibit  B.).  There  is  rarely  snow  in  this  area, 
and  there  is  no  need  to  occupy  the  claim  for  the  purpose  of  working  it  in  the  casual 
part-time  manner  used  by  the  Crawfords.  Rather,  the  only  reason  to  occupy  the  claims  is 
to  avoid  having  to  establish  occupancy  elsewhere. 

These  claims  can  be  reached  without  incident  on  almost  any  day  of  any  year. 
Appellants'  complaints  of  the  discomfort  of  occupancy  of  a  trailer  house  on  the  claims 
apply  to  any  occupancy  of  such  a  trailer  house  in  western  Oregon  during  the  winter. 

Picking  bits  of  gold  out  of  sand,  "using  tweezers  and  even  a  tooth  pick,"  (Exhibit  B, 
page  2)  is  not  the  type  of  mining  operation  which  requires  occupancy  of  the  mining 
claim.  Portable  equipment  which  can  be  moved  daily  does  not  justify  occupancy  of  a 
claim. 

Appellants  filed  a  response  to  the  BLM  answer  reiterating  their 
original  contentions  and  generally  arguing  that  counsel  for  BLM  was 
merely  adding  his  conjecture  as  to  why  the  State  Director  acted 
without  any  basis  in  the  record  upon  which  to  support  these  surmises. 
Because,  as  we  shall  subsequently  show,  the  decision  of  the  District 
Manager,  the  decision  of  the  State  Director,  and  the  brief  filed  on 
BLM's  behalf,  all  embrace  differing  theories  as  to  the  basis  lor 
prohibition  of  occupancy  on  the  claim,  some  confusion  is  inevitable  in 
our  discussion  of  the  issues  involved.  At  this  point  in  our  discussion,  it 
is  sufficient  to  merely  advert  to  the  existence  of  these  differing 
theories.  They  will  be  fleshed  out  in  greater  detail  subsequently  in  the 

text 

[11  Before  discussing  the  specific  issues  raised  in  this  appeal,  which 
will  require  a  lengthy  exegesis  on  the  present  regulatory  scheme,  it 
will  be  helpful  to  briefly  explore  the  statutory  framework  under  which 
the  regulations  have  been  promulgated.  Under  the  1872  Mining  Act 
the  location  of  a  mining  claim  invested  the  locator  with  certain  rights. 
Prior  to  a  discovery  of  a  valuable  mineral  deposit,  and  provided  that 
the  locator  continued  in  a  diligent  search  for  minerals,  the  locator  was 
possessed  of  rights  generally  described  as  pedis  possessio.  Such  a 
claimant  was  protected  against  subsequent  intrusions  of  others  while 
he  remained  in  continuous,  exclusive  occupancy  and  diligently 
attempted  to  make  a  discovery.  See  generally  Union  Oil  Co.  of 
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California  v.  Smith,  249  U.S.  337  (1919).3The  protections  afforded  by 
the  doctrine  of  pedis  possessio,  however,  did  not  apply  as  against  the 
United  States.  Thus,  should  the  Government  withdraw  the  land  from 
mineral  entry  prior  to  a  discovery,  all  of  the  claimant's  possessory 
rights  were  thereby  terminated.  Cameron  v.  United  States,  252  U.S. 
450,  456  (1920);  United  States  v.  Williamson,  45  IBLA  264,  277-78, 
87  I.D.  34,  41-42  (1980);  R.  Gail  Tibbetts,  43  IBLA  210,  218-19,  86  I.D. 
538,  542-43  (1979). 

On  the  other  hand,  where  a  discovery  was  made  within  the  limits  of 
a  valid  location,  the  rights  of  the  claimant  progressed  from  a  mere 
right  of  possession  while  continuing  in  a  diligent  search  for  minerals  1 
"property  in  the  fullest  sense  of  the  word."  Forbes  v.  Gracey,  94  U.S. 
762,  767  (1877).  So  long  as  such  a  claim  is  maintained  in  conformity 
with  the  law,  it  is  good  as  against  the  United  States.  See,  e.g.,  Davis  v. 
Nelson,  329  F.2d  840,  845  (9th  Cir.  1964). 

Under  the  express  provisions  of  the  1872  Mining  Law,  where  a  vali( 
location,  i.e.,  one  supported  by  a  discovery,  has  been  made,  the  locatoi 
is  granted  "the  exclusive  right  of  possession  and  enjoyment  of  all  the 
surface  included  within  the  lines  of  [the]  location."  30  U.S.C.  §  26 
(1982). 4  It  is  of  some  note  that  in  the  period  of  time  between  the 
adoption  of  the  1872  Act  until  the  Surface  Resources  Act  in  1955, 
30  U.S.C.  §§  601-612  (1982),  only  a  handful  of  Federal  cases  dealt  witl 
the  scope  of  this  grant.  One,  Teller  v.  United  States,  113  F.  273 
(8th  Cir.  1901),  involved  the  cutting  of  timber  on  an  unpatented 
mining  claim.  Another,  United  States  v.  Rizzinelli,  182  F.  675 
(D.  Idaho  1910),  involved  the  maintenance  of  a  saloon  on  an 
unpatented  mining  claim  located  within  the  Coeur  d'Alene  National 
Forest.  Both  courts  reached  the  same  conclusion  as  to  the  scope  of  th< 
grant  of  "exclusive  possession"  following  similar  lines  of  reasoning. 
The  court  in  Teller  reiterated  the  United  States  Supreme  Court's 
classification  of  the  titles  created  by  the  mining  laws  of  the  United 
States:  (1)  title  by  possession,  (2)  the  complete  equitable  title,  and 
(3)  title  in  fee  simple.5  Title  by  possession,  flowing  from  location  and 
discovery,  conferred  the  right  to  work  the  claim  for  its  minerals,  but, 
said  the  court,  conferred  'no  right  to  take  timber,  or  otherwise  make 
use  of  the  surface  of  the  claim,  except  so  far  as  it  may  be  reasonably 
necessary  in  the  legitimate  operation  of  mining."  Id.  at  280.  The  coui 
continued,  noting  that  while  the  location  of  a  valid  claim  afforded  th( 


'  As  the  Supreme  Court  noted  in  Cole  v.  Ralph,  252  U.S.  286  (1920),  however,  this  protection  applied  only  against 
"forcible,  fraudulent  or  clandestine  intrusion,"  and  a  peaceable,  open  entry  by  another,  if  perfected  by  a  discovery, 
would  defease  the  original  claimant  of  his  possessory  title.  Id.  at  295.  See  also  Belk  v.  Meagher,  104  U.S.  279  1 1881 1 

'  It  is  important  to  distinguish  this  "exclusive  right  of  possession"  from  the  possessory  right  afforded  by  the  docti 
or  pedis  possessio.  As  noted  above,  the  latter  right  does  not  apply  as  against  the  United  States.  The  former,  however 
lenBt  insofar  as  the  located  mineral  estate  is  concerned,  is  applicable  against  the  Government.  See  generally  United 
Slatesv.  Etcheverry,  230  F.2d  193.  195-96  <!0th  Cir.  1956);  Telleri.  United  Slates,  113  F.  273.  280-81  (8th  Cir.  19011 
The  extent  of  this  grant  of  exclusive  possession  is  explored,  infra,  in  the  text. 

'  The  court  was  quoting  the  Supreme  Court's  decision  in  Benson  Mining  &  Smelling  Co  v  Alta  Mining  &  Smelti. 
Co.,  145  US  428  (18921,  which,  in  turn,  had  cited  with  approval  an  earlier  decision  of  the  Secretary  of  the  Interior 
at  430. 
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claimant  the  present  and  exclusive  possession  for  mining  purposes,  "[i]t 
did  not  devest  the  legal  title  of  the  United  States,  or  impair  its  right  to 
protect  the  land  and  its  product  *  *  *  from  trespass  or  waste."  Id. 
at  281. 

A  major  consideration  in  the  court's  conclusion  that,  prior  to  the 
vesting  of  equitable  title  (which  would  occur  upon  the  filing  of  the 
patent  application  and  the  payment  of  the  purchase  price),  there  was 
no  right  to  denude  land  within  a  mining  claim  of  its  standing  timber 
for  purposes  other  than  those  directly  related  to  mining  activity,  was 
recognition  that  while  Congress  had  granted  the  right  to  remove 
minerals  from  the  public  domain  as  a  gratuity  it  had  also  determined 
to  divest  the  Government  of  title  to  the  surface  estate  only  upon 
payment  of  the  purchase  price  for  the  land.6  Allowing  such 
depredatory  actions  as  clearcutting  of  timber  unassociated  with  the 
mining  activities  prior  to  the  tender  of  the  purchase  price  would 
permit  a  mining  claimant  to  obtain  the  advantages  of  full  title  without 
ever  paying  the  price  Congress  had  established  as  a  prerequisite  to  the 
grant  of  fee  title. 

In  United  States  v.  Rizzinelli,  supra,  which  involved  the 
establishment  of  saloons  on  unpatented  mining  claims,  the  district 
court  first  rejected  appellants'  contention  that  the  location  of  a  mining 
claim  removed  the  land  within  the  claim  from  the  administrative 
jurisdiction  of  the  Secretary  of  Agriculture  such  that  certain  rules 
which  the  Secretary  had  issued  were  ineffective  as  to  the  claims.  The 
court  noted  that  the  Act  of  June  4,  1897,  30  Stat.  36,  which  had 
established  the  Forest  Reserves  (predecessors  of  the  National  Forests) 
had  expressly  provided  that  they  were  open  to  the  location  and 
development  of  mining  claims,  "Provided,  That  such  persons  comply 
with  the  rules  and  regulations,  covering  such  forest  reservations."  See 
16  U.S.C.  §  478  (1982).  Thus,  the  court  held  appellants'  claim  was 
subject  to  the  administrative  jurisdiction  of  the  Secretary  of 
Agriculture. 

More  important  for  our  purposes,  the  court  also  essentially  accepted 
the  Government's  argument  that  the  holder  of  an  unpatented  mining 
claim  was  possessed  of  the  exclusive  use  of  the  surface  of  the  claim 
"only  for  purposes  connected  with  or  incident  to  the  exploration  and 
recovery  of  the  mineral  therein  contained."  Id.  at  681.  The  court 
reached  its  conclusion  through  reasoning  similar  to  that  employed  in 
Teller. 

At  the  same  time  the  government  confers  upon  the  locator  the  right  to  possess  and  enjoy 
the  surface  of  a  mining  claim  for  mining  purposes  without  the  payment  of  any 
consideration  therefor,  it  offers  for  a  small  consideration  to  convey  to  him  the  entire 
estate.  The  government  gives  the  mineral  to  him  who  finds  it,  and,  for  purposes  incident 
to  the  extraction  thereof,  permits  him  to  possess  and  use  the  ground  in  which  it  is  found. 


fi  While  (he  present  purchase  price  for  mining  claims  ($2. fill  an  acre  for  placer  claims  and  $5  an  acre  for  lorle  claims) 
may  seem,  under  modern  economics,  to  be  not  much  more  than  a  gratuitous  payment,  it  must  be  remembered  that,  at 
the  lime  the  1H72  Act  was  adopted,  these  prices  represented  the  going-rate  for  Government  'ana  Thus,  the  IKt'»2 
Homestead  Act  provided  for  the  purchase  of  agricultural  lands  upon  the  payment  of  !f!  2.ri  or  $2.f>0  an  acre.  .See 
12  Slat.  :III2. 
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It  does  not  give  him  the  ground,  but  empowers  him  to  purchase  it,  and  that  he  may  do 
he  desires  its  permanent  and  unrestricted  use. 

Id.  at  682-83. 

Such  was  the  state  of  the  law  at  the  time  that  Congress  adopted  the 
Surface  Resources  Act  in  1955.  See  Act  of  July  23,  1955,  69  Stat.  367, 
as  amended,  30  U.S.C.  §§  601-615  (1982).  This  multifaceted  Act  found 
its  genesis  primarily  in  the  growing  recognition  that  more  and  more 
claims  were  being  located  merely  as  a  subterfuge  to  invest  the  locator 
with  colorable  rights  to  the  surface  resources,  particularly  timber.  Sec 
H.  Rep.  No.  730,  84th  Cong.,  1st  Sess.,  reprinted  in  1955  U.S.  Code 
Cong.  &  Ad.  News  at  2478.  More  generally,  the  locations  of  claims  in 
forests  obstructed  access  to  adjacent  tracts  of  Federal  land  containing 
merchantable  timber  or  valuable  recreation  sites  and  led  to  greatly 
increased  administrative  costs.  Additionally,  Congress  noted  that 
"[sjome  locators  in  reality,  desire  their  mining  claims  for  commercial 
enterprises  such  as  filling  stations,  curio  shops,  cafes,  or  for  residence 
or  summer  camp  purposes."  Id.  at  2479.7 

In  framing  a  response  to  these  growing  abuses,  Congress  noted: 

There  is,  however,  agreement  that  any  corrective  legislation  providing  for  multiple  u: 
of  the  surface  of  the  same  tracts  of  public  lands,  compatible  with  unhampered  subsurfa 
resource  development,  must  be  aimed  at- 

First,  prohibiting  location  of  mining  claims  for  any  purpose  other  than  prospecting, 
mining,  processing,  and  related  activities; 

Second,  providing  for  conservation  and  utilization  of  timber,  forage,  and  other  surfact 
resources  on  mining  claims,  and  on  adjacent  lands;  and 

Third,  accomplishing  these  desirable  ends  without  materially  changing  the  basic 
concepts  and  principles  of  the  general  mining  laws. 

Id.  at  2480.  It  was  with  these  three  considerations  in  mind  that 
Congress  enacted  the  Surface  Resources  Act. 

Congress  attempted  to  correct  the  situation  by  pursuing  a  variety  of 
different  tacks.  Thus,  Congress  removed  from  location  common 
varieties  of  sand,  stone,  gravel,  pumice,  and  cinders,  and  made  them 
subject  to  purchase  under  the  Material  Sales  Act  of  1947,  61  Stat.  681 
as  amended,  30  U.S.C.  §§  601-604  (1982).  More  germane  to  our 
purposes  was  section  4  of  the  1955  Act,  30  U.S.C.  §  612  (1982). 

Section  4(a)  of  the  Act  provided  that  "[a]ny  mining  claim  hereafter 
located  under  the  mining  laws  of  the  United  States  shall  not  be  used, 
prior  to  issuance  of  patent  therefor,  for  any  purposes  other  than 
prospecting,  mining  or  processing  operations  and  uses  reasonably 
incident  thereto."  Section  4(b)  of  the  Act  provided  that  all  claims 
thereafter  located  would  be  subject,  prior  to  the  issuance  of  a  patent,  1 


7  It  should  be  pointed  out  that  a  generalized  opposition  to  occupancy  within  the  National  Forests  and  on  public  lar 
was  not  the  driving  force  behind  congressional  concern  on  this  point.  Congressional  objections  actually  related  to  the 
amount  of  acreage  being  embraced  in  mining  claims  which  were  merely  a  legal  guise  to  establish  residency,  and  not 
with  residency,  per  Be.  Thus,  the  Committee  Report,  after  making  the  statement,  quoted  in  the  text,  continued: 

"If  application  is  made  for  residence  or  summer  camp  purposes  under  Federal  law  other  than  the  mining  laws,  sit' 
usually  embrace  small  tracts,  that  is.  o-acre  tracts;  on  the  other  hand,  mining  locations  provide  for  control  and 
utilization  of  approximately  20-acre  tracts.  Fraudulent  locators  prefer  20  acres  to  f>  acres."  Id. 
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the  right  of  the  United  States  to  manage  and  dispose  of  vegetative 
surface  resources  and  to  manage  other  surface  resources  (exempting 
mineral  resources  subject  to  location)  and  granted  the  United  States 
and  its  licensees  and  permittees  the  right  to  use  so  much  of  the  surface 
as  was  necessary  for  such  management  and  disposal  purposes  as  well 
as  for  access  to  adjacent  land.  These  rights  were,  however,  limited  by 
the  following  express  caveat:  "[A]ny  use  of  the  surface  of  any  such 
mining  claim  by  the  United  States,  its  permittees  or  licensees,  shall  be 
such  as  not  to  endanger  or  materially  interfere  with  prospecting, 
mining  or  processing  or  uses  reasonably  incident  thereto."  Section  4(c) 
expressly  prohibited  the  severing  or  removal  of  vegetative  or  surface 
resources  on  any  unpatented  mining  claim  located  after  the  Act 
"[ejxcept  to  the  extent  required  for  the  mining  claimant's  prospecting, 
mining  or  processing  operations  and  uses  reasonably  incident  thereto." 

It  can  be  seen  from  the  foregoing  that  sections  4(a)  and  4(c),  far  from 
altering  the  surface  rights  obtained  by  the  location  of  a  mining  claim 
were,  in  fact,  simply  declaratory  of  the  law  as  it  existed  prior  to  1955. 8 
Section  4(b),  on  the  other  hand,  effected  a  substantial  change  in  the 
surface  management  of  claims  located  subsequent  thereto,  or  made 
subject  thereto  pursuant  to  the  procedures  provided  by  section  5.9 
Thus,  while  Teller  v.  United  States,  supra,  had  established  the 
principle  that  the  owner  of  an  unpatented  mining  claim  had  no  right 
to  cut  timber  found  on  the  claim  for  purposes  unrelated  to  mining,  the 
decision  of  the  Idaho  District  Court  in  United  States  v.  Deasy,  24  F.2d 
108  (1928),  had  similarly  established  the  rule  that  the  United  States 
had  no  right  to  cut  such  timber  and  retain  the  proceeds.  Subsequent  to 
this  decision,  the  Forest  Service  discontinued  its  practice  of  selling 
timber  on  unpatented  mining  claims.  The  Department  of  the  Interior 
similarly  expressed  the  view  that  it  was  without  authority  to  sell  such 
timber.10  See  Authority  of  the  Bureau  of  Land  Management  to  Sell 
Timber  on  an  Unpatented  Mining  Claim,  M-36265  (Mar.  11,  1955). 
Effectively,  therefore,  no  one  could  manage  or  dispose  of  such  timber 
so  long  as  it  remained  within  an  unpatented  mining  claim.  Section  4(b) 
remedied  this  situation  by  vesting  such  authority  in  the  United  States. 

Insofar  as  access  across  unpatented  mining  claims  was  concerned, 
the  exclusive  possession  of  the  surface  afforded  by  30  U.S.C.  §  26 
(1982)  had  been  deemed  to  preclude  access  rights  across  an  unpatented 


*  This  point  was  expressly  made  in  the  Public  Land  Law  Review  Commission  Report  (PLLRC),  Legal  Study  of  the 
Nonfuel  Mineral  Resources.  Thus,  the  PLLRC  Report  noted  with  reference  to  section  4(a),  "[although  some  members 
of  Congress  appear  to  have  been  under  the  impression  that  this  section  was  an  amendment  of  the  mining  laws,  it  is 
merely  a  codification  of  the  judicial  and  administrative  interpretation  of  those  laws."  PLLRC  Report  at  992.  See  also 
United  States  v.  Springer,  321  F.  Supp.  625.  627  IC  D.  Cal    19701.  "Prior  to  1955  it  would  seem  clear  that  a  mining 
claimant  could  not  use  the  claim  for  any  purposes  other  than  mining  purposes  and  uses  reasonably  incident  to  mining 

"Section  5  of  the  Act,  .'10  U.S.C.  §  613  (1982).  established  a  procedure  for  verifying  whether  a  pre-1955  claim  was,  at 
the  time  the  Act  was  adopted,  supported  by  a  discovery  of  a  valuable  mineral  deposit.  Where  it  was  established  that  a 
claim  was  not  so  supported,  that  claim  was  made  subject  to  the  surface  management  provisions  of  section  4  of  the  Act. 

"'This  rule  did  not  apply  to  claims  in  Oregon  and  California  Railroad  revested  grnnt  lands  located  after  Aug.  28, 
1937,  where,  by  statute,  no  possessory  title  to  the  timber  was  acquired  by  the  location  of  a  mining  claim  See  Act  of 
April  8,  1948,  62  Stat.  162.  Nor  did  it  apply  to  salvage  operations  designed  to  remove  diseased  or  insect-infested 
timber.  See  Rradlev  Turner  Mines.  Inc.  v.  Branagh.  187  F.  Supp  665  (NT).  Cal.  19601,  affd.  294  F.2d  954  (9th  Cir. 
[96\l-.Lewuv.  Oarlock,  168  F.  153  (C.C.S.l).  1909). 
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mining  claim  absent  the  claimant's  consent.  See  generally  Access  Road 
Construction,  65  I.D.  200  (1958).  Section  4(b)  of  the  Act  also  altered  this 
principle  on  claims  subject  to  it. 

While  there  has  been  some  confusion  in  judicial  decisions  as  to 
whether  section  4(a)  worked  to  limit  permissible  uses  of  the  surface  of 
mining  claims  located  after  1955  vis-a-vis  those  rights  appurtenant  to 
pre-1955  claims,  courts  have,  in  actual  practice,  generally  recognized 
that  the  same  standard  applied.  See,  e.g.,  United  States  v.  Etcheverry, 
230  F.2d  193  (10th  Cir.  1956);  United  States  v.  Langley,  587  F.  Supp. 
1258  (E.D.  Cal.  1984).  One  notable  exception  to  this  general  rule  is  the 
Ninth  Circuit's  decision  in  United  States  v.  Richardson,  599  F.2d  290 
(1979). 

The  decision  in  Richardson  involved  a  question  not  previously 
addressed  in  reported  decisions,  viz.,  whether  the  Government  had  the 
right  to  control  the  method  of  mining  on  the  theory  that  the  method 
utilized  was  not  reasonable  given  the  facts  of  the  case.  The  Ninth 
Circuit  drew  a  sharp  dichotomy  between  claims  subject  to  the  Surface 
Resources  Act  and  those  not  subject  by  expressly  noting  that  "[t]he 
Surface  Resources  Act  *  *  *  must  be  relied  upon  to  uphold  the  decree 
of  the  District  Court  in  the  present  case."  Id.  at  293.  In  interpreting 
section  4  of  the  Surface  Resources  Act,  the  court,  in  effect,  construed 
the  surface  management  provisions  of  section  4(b)  as  modifying  the 
declaratory  language  of  section  4(a)  resulting  in  the  conclusion  that 
post-1955  claims  were  subject  to  limitations  in  the  methods  of  mining 
not  necessarily  applicable  to  pre-1955  claims. 

The  general  approach  of  the  Richardson  court  has  been  subject  to 
some  criticism.  Thus,  it  has  been  noted:  "If  applied  literally,  the 
Richardson  case  would  change  the  basic  purpose  of  the  Multiple 
Surface  Use  Act  from  regulation  of  activities  which  are  not  authorized 
by  the  General  Mining  Law  to  regulation  of  activities  which  are 
authorized  by  the  General  Mining  Law,  and  would  permit  the  United 
States  to  substitute  its  judgment  concerning  appropriate  methods  of 
exploration  for  the  judgment  of  the  prospector."  See  W.  Marsh  and 
D.  Sherwood,  "Metamorphosis  in  Mining  Law:  Federal  Legislative  and 
Regulatory  Amendment  and  Supplementation  of  the  General  Mining 
Law  Since  1955,"  26  Rocky  Mtn.  Min.  L.  Inst.  209,  228  (1980). 

Implicit  in  this  criticism,  however,  is  both  the  view  that  no  change 
was  intended  by  Congress  concerning  the  "exclusive  right  of 
possession"  afforded  a  claimant  by  reason  of  his  valid  location11  and 
the  supposition  that  the  authority  of  the  Government  to  regulate  the 
mode  of  mining  was  nonexistent  prior  to  the  adoption  of  the  Surface 
Resources  Act.  While  we  consider  the  former  proposition  to  be 


"Quite  apart  from  its  questionable  assertion  that  the  Surface  Resources  Act  effected  a  change  in  the  "exclusive 
possession"  afforded  valid  locations,  the  Richardson  court  is  bIbo  subject  to  the  criticism  that,  since  the  claim  involved 
was  clearly  held  to  be  invalid  lid.  at  2951.  the  issue  before  the  Court  wbb  not  one  concerning  the  scope  of  30  U.S.C. 
§  26  ( 19821  but  or  the  rights  of  pedis  possessio.  See  discussion  note  4.  supra:  R.  Sager,  "F.xclusive  Possession  of 
Unpatented  Mining  Claims:  Fact  or  Fiction?"  17  Rocky  Mtn.  Min.  L  Inst.  301-23  (1972). 
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relatively  established,12  the  latter  premise  is  essentially  based  on  the 
absence  of  cases  expressly  asserting  the  authority  to  regulate  mining 
within  a  valid  claim.  We  do  not  believe,  however,  that  the  fact  there 
are  no  cases  establishing  this  authority  can  be  accorded  the  status  of  a 
conclusive  holding  that  such  authority  did  not  exist,  particularly  where 
there  are  no  cases  expressly  denying  the  existence  of  such  authority. 

Moreover,  in  a  somewhat  analogous  area  of  the  mining  law,  two 
court  decisions  indicate  that  the  rights  appurtenant  to  a  mining  claim 
may  not  embrace  the  right  to  mine  howsomever  the  claimant  desires. 
Under  the  Stock-Raising  Homestead  Act  of  1916,  39  Stat.  862,  as 
amended,  43  U.S.C.  §§  291-302  (1982),  all  entries  and  patents  were 
subject  to  a  reservation  of  coal  and  other  minerals.  Locatable  minerals 
remained  subject  to  the  mining  laws.  It  was  expressly  provided  in 
section  9  of  the  Act  that  "[a]ny  person  who  has  acquired  *  *   *  the 
right  to  mine  and  remove  the  [mineral  deposits]  may  reenter  and 
occupy  so  much  of  the  surface  thereof  as  may  be  required  for  all 
purposes  reasonably  incident  to  *  *  *  mining  or  removal"  provided  the 
individual  either  first  secured  the  written  consent  of  the  entryman  or 
patentee  or  made  payment  for  the  damages  to  the  crops  or  other 
tangible  improvements  thereof  (and  to  the  value  of  the  lands  for 
grazing  purposes'3)  or,  failing  in  both  of  the  first  two  options,  upon 
submission  of  a  sufficient  bond. 

A  similar  law  had  been  enacted  2  years  earlier,  in  an  attempt  to 
permit  agricultural  entry  on  lands  which  had  been  withdrawn  by 
President  Taft  because  of  their  value  for  oil  and  gas. 14  This  Act, 
commonly  referred  to  as  the  Agricultural  Entry  Act  of  1914,  Act  of 
July  17,  1914,  38  Stat.  509,  as  amended,  30  U.S.C.  §§  121-123  (1982), 
provided  for  the  location  and  entry  of  such  lands  under  the 
agricultural  laws  subject  to  a  reservation  of  the  minerals,  for  which  it 
had  been  withdrawn  by  the  United  States.  Section  2  of  this  Act 
afforded  any  person  who  had  acquired  from  the  United  States  the  right 
to  mine  and  remove  the  deposits  the  correlative  right  to  "reenter  and 
occupy  so  much  of  the  surface  thereof  as  may  be  required  for  all 
purposes  reasonably  incident  to  the  mining  and  removal  of  minerals 
therefrom."  Here,  too,  Congress  provided  for  either  the  payment  of 
damages  or  the  posting  of  a  bond  to  cover  "damages  caused  thereby." 
Practically  speaking,  the  adoption  of  the  Mineral  Leasing  Act  of  1920, 
which  withdrew  from  location  the  minerals  reserved  under  the 
Agricultural  Entry  Act,  served  to  make  such  reserved  minerals  subject 
only  to  leasing;  but,  as  will  be  seen,  the  principles  which  can  be 
derived  from  certain  cases  construing  this  Act  are  equally  applicable  to 


"  Paradoxically,  il  must  be  noted  that  section  'llni  of  the  Surface  Resources  Act.  suprn.  directly  spenks  to 
"prospecting,"  n  term  generally  applicable  only  prior  to  a  discovery.  But.  to  thesame  extent  that  section  'ilal  is 
correctly  seen  as  merely  a  restatement  of  the  law  as  it  then  existed,  one  cannot  read  this  addition  aa  expanding  the 
ambit  of  Hit  U.S  ('.  §  2f>  1 1982)  to  include  claims  not  supported  by  a  discovery.  Rather,  the  inclusion  of  the  term 
"prospecting"  must  be  read  merely  to  restate  the  general  proposition  that  a  prospector  does  not  possess  any  right  to 
use  the  surface  of  his  or  her  claim  for  purposes  other  than  those  reasonably  incident  to  prospecting  activities. 

"This  provision  was  added  by  the  Act  of  June  21.  H>4».  See  30  U.S.C.  §  54  II9K2I. 

" See ttriicrnlh  I..  Mall.  "Federal  Mineral  Reservations,"  10  Land  &  Water  L.  Rev.  1-61  119751. 
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the  Stock-Raising  Homestead  Act  and,  by  analogy,  to  mining  claims 
located  on  the  public  domain. 

The  seminal  case  interpreting  the  scope  of  the  protections  afforded 
to  the  surface  patentee  was  the  Supreme  Court's  decision  in  Kinney- 
Coastal  Oil  Co.  v.  Kieffer,  211  U.S.  488  (1928).  This  case  involved  a  suit 
brought  by  Kinney-Coastal  Oil  Co.  (Kinney),  the  lessee  of  the  United 
States,  against  one  Michael  F.  Kieffer,  who  had  obtained  a  homestead 
patent  under  the  Agricultural  Entry  Act.  Kinney's  lease  had  originally 
issued  pursuant  to  competitive  bidding  in  1921.  While  Kieffer's 
application  to  enter  preceded  the  lease,  patent  did  not  issue  until 
October  12,  1923,  by  which  time  Kinney  had  already  completed  a 
producing  well.  Soon  thereafter,  Kieffer,  who,  prior  to  patent,  had  only 
constructed  a  residence  and  various  outbuildings,  commenced  to  plat  a 
townsite  and  sell  individual  lots  upon  which  were  quickly  erected 
buildings  for  residential  and  other  purposes.  Kinney  thereupon 
brought  suit  to  stop  the  sale  of  lots  and  the  platting  of  additional  lands 
and  to  enforce  its  right  to  use  "all  of  the  surface"  of  the  lands  in 
question,  which  it  contended  was  necessary  to  remove  the  leased 
minerals.  While  the  court  of  appeals  had  concurred  in  the  finding  that 
Kinney  would,  indeed,  need  all  of  the  surface,  it  ordered  dismissal  of 
the  bill  as  it  concluded  appellant's  remedies  were  at  law  rather  than  in 
equity  and  thus  Kieffer  had  a  constitutional  right  to  a  jury  trial  which 
had  been  abridged. 

While  the  Supreme  Court  ultimately  reversed  this  holding  for 
reasons  which  need  not  detain  us,  certain  discussions  of  the  Court  are 
of  relevance  to  our  immediate  inquiry.  In  reviewing  the  ambit  of 
compensable  damages,  the  Court  construed  the  statutory  language  as 
providing  for  compensation  solely  for  crops  and  agricultural 
improvements.  Id.  at  505.  Thus,  damage  to  the  surface  estate  itself  was 
not  directly  compensable.  However,  the  Court  continued:  "It  well  may 
be  that,  if  the  operations  are  negligently  conducted  and  damage  is  done 
thereby  to  the  surface  estate,  there  will  be  liability  therefor.  But  such 
liability  will  ensue,  not  from  admissible  mining  operations  and  use  of 
the  surface,  but  from  the  inadmissible  negligence  causing  the  damage." 
Id.  In  Holbrook  v.  Continental  Oil  Co.,  278  P.2d  798,  804  (Wyo.  1955), 
which  involved  both  the  Agricultural  Entry  Act  and  the  Stock-Raising 
Homestead  Act,  the  Supreme  Court  of  Wyoming  reiterated  this  point: 
"In  the  absence  of  proof  of  negligent  mining  operations  *  *   *  the 
surface  owners  *   *   *  can  recover  only  for  damages  to  agricultural 
improvements  or  agricultural  crops."  Determination  of  what 
constitutes  "negligence,"  however,  of  necessity  would  encompass 
consideration  of  what  modes  of  mining  were  appropriate  in  the 
circumstances. 

Admittedly,  the  analogy  herein  is  subject  to  the  criticism  that, 
unlike  the  situation  of  a  mining  claim  on  the  public  domain,  location 
of  a  claim  on  such  patented  land  did  not  afford  the  "exclusive  right  of 
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possession"  of  the  surface  to  the  mining  claimant.  While  this  is  true,  it 
must  also  be  pointed  out  that  in  the  American  legal  scheme  the 
mineral  estate  has  generally  been  denoted  as  the  dominant  estate  (see 
generally  J.  Lacy,  "Conflicting  Surface  Interests:  Shotgun  Diplomacy 
Revisited,"  22  Rocky  Mt.  Min.  Law  Inst.  731  (1976)),  and  those  who 
received  patents  subject  to  the  mineral  reservations  were  aware  that 
the  surface  estate  was  subject  to  temporary  appropriation  by  the  owner 
of  the  mineral  estate  for  purposes  "reasonably  incident"  to  mining  and 
processing.  This  "reasonably  incident"  standard  is,  of  course,  the  exact 
standard  formulated  by  the  Federal  courts  in  declaiming  on  the  extent 
of  the  rights  afforded  by  the  grant  of  "exclusive  possession"  to  the 
holder  of  a  valid  mining  claim  prior  to  the  adoption  of  the  Surface 
Resources  Act. 

Moreover,  if  it  were  true  that  the  Department  possessed  no  power  to 
control  the  method  of  mining  prior  to  1955,  it  is  difficult  to  see  how  the 
Department  could  prevent  depredations  to  timber  resources  where  a 
miner  argued  that  clear  cutting  the  land  was  merely  incident  to  open 
pit  mining.  Yet,  the  Court  in  Teller  v.  United  States,  supra,  prohibited 
the  taking  of  timber,  save  what  was  necessary  "in  the  legitimate 
operation  of  mining."  Id.  at  280  (italics  supplied.)  Determination  of 
what  is  a  "legitimate"  operation  necessarily  entails  consideration  of 
whether  the  surface  uses  of  the  land,  including  the  mode  of  extraction, 
are  consistent  with  the  recovery  of  the  mineral  deposit  then  shown  to 
exist.  Clearly,  caution  must  be  exercised  in  such  judgments,  lest  the 
Government  effectively  preclude  the  valid  exercise  of  the  rights  it  has 
granted  under  the  mining  laws.  But,  by  the  same  token,  the 
Government  need  not  stand  idly  by  as  land  is  despoiled  and  other 
values  injured  merely  because  a  mining  claimant  baldly  asserts  that 
removal  of  a  mineral  deposit  necessitates  the  destruction  or  use  to 
which  the  Government  objects. 

[2]  This  extended  discussion  has  been  necessary  because  the  question 
presented  by  this  case  actually  embraces  two  related  but  independent 
considerations.  The  first  issue  involves  the  extent  to  which  the 
Department  can  regulate  or  prohibit  surface  uses  of  a  valid  claim, 
including,  as  now  alleged  here,  residential  occupancy.  Subsumed  in 
this  issue  is  the  subsidiary  question  of  the  proper  procedure  to  be 
followed  in  determining  whether  a  use  is  permissible  under  the  mining 
laws.  The  second  issue  concerns  compliance  with  the  Department's 
regulations  and  the  appropriate  penalty  for  the  failure  to  comply. 
Included  in  this  latter  issue  is  the  question  of  the  scope  of  authority 
granted  to  BLM  officials  under  the  present  regulatory  scheme.  We  will 
deal  with  these  discrete  considerations  seriatim. 

As  our  above  discussion  indicates,  while  the  Surface  Resources  Act 
clearly  granted  the  Government  expanded  authority  to  manage  surface 
resources  and  utilize  the  surface  of  an  unpatented  mining  claim  to 
obtain  access  to  other  Federal  lands,  it  did  not  restrict  the  permissible 
uses  of  the  surface  by  a  mining  claimant  beyond  those  limitations 
which  had  theretofore  been  established  by  judicial  exposition.  Thus, 
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the  initial  question  is  what  types  of  uses  are  permitted  and  in  what 
circumstances. 

It  is  obvious  that  a  vast  number  of  uses  to  which  land  within  a 
mining  claim  might  be  put  have  never  been  cognizable  under  the 
mining  laws.  There  can  be  little  question  that  beyond  the  saloons 
proscribed  in  United  States  v.  Rizzinelli,  supra,  a  number  of  the  uses 
expressly  referenced  in  the  legislative  history  of  the  Surface  Resources 
Act,  were,  as  a  matter  of  law,  never  countenanced  as  uses  reasonably 
incident  to  mining.  Among  these  would  be  use  of  the  surface  for  filling 
stations,  curio  shops,  cafes,  and  other  commercial  enterprises. 15 
Occupancy  of  a  claim,  however,  requires  careful  treatment.  For,  while 
it  may  be  that  the  mining  laws  never  countenanced  the  location  of 
claims  as  a  subterfuge  for  acquiring  a  place  to  live  (see  United  States  v. 
Allen,  578  F.2d  236  (9th  Cir.  1978)),  it  is  equally  beyond  peradventure 
that  occupancy  of  land  incident  to  mining  has  never  been  interdicted.16 
In  point  of  fact,  as  far  back  as  1886,  the  Department  recognized  that 
a  valid  millsite  claim  could  embrace  land  containing  houses  for  the 
miner's  workmen.  See  Charles  Lennig,  5  L.D.  190,  192  (1886).  More 
recently,  in  Swanson  v.  Andrus,  Civil  No.  78-4145  (June  3,  1982),  the 
United  States  District  Court  for  Idaho  partially  reversed  a  decision  of 
this  Board  which  had  held  various  millsites  invalid,  noting  that  "no 
consideration  was  given  to  a  provision  made  for  living  quarters,  offices, 
etc.,  clearly  proper  uses  for  mill  site  claims"  (Opinion  at  5).  It  would 
stand  logic  on  its  head  to  conclude  that  occupation  of  a  mining  claim  is 
a  per  se  violation  of  the  limitation  on  pre-patent  use  of  a  claim  to 
activities  reasonably  incident  to  mining,  while  at  the  same  time  to 
permit  the  appropriation  of  additional  acreage  for  the  same  use." 

In  United  States  v.  Nogueira,  403  F.2d  816  (9th  Cir.  1968),  the  court, 
after  referring  to  section  4(a)  of  the  Surface  Resources  Act,  noted  that 
"[c]ertainly  permanent  residence  of  the  possessor  not  reasonably 
related  to  prospecting,  mining  or  processing  operations  is  not  within 
the  uses  described."  Id.  at  825.  But,  as  the  district  court  in  United 
States  v.  Langley,  supra,  noted,  the  "necessary  corollary"  of  this 
holding  is  that  "residence  which  is  reasonably  related  to  mining  is 
permissible."  Id.  at  1263  (italics  in  original).  The  fact  of  occupancy, 
absent  a  showing  that  the  occupancy  is  not  reasonably  incident  to 
mining,  cannot,  ipso  facto,  establish  that  a  prohibited  use  has  occurred. 


-  Some  of  these  clearly  improper  usee  are  set  forth  at  43  CFR  3712  1(b)  and  include,  m  add,  ton  J »   he  use    set  forth 
in  the  text,  "tourist,  or  fishing  and  hunting  camps."  We  note  that  this  section,  by  its  terms,  only  appl.es  ^  cla"™ 
ubject  to    he  Surfa  e  Resources  Act  But.  it  can  scarcely  be  contravened  that  .11  of  the  uses  listed  are  P™"W on 
all  unpatented  mining  claims  regardless  of  the  date  of  location  The  regulation,  thus,  misapprehends  the  nature  of 
a«Z  4?«1  of  the  Surface  Resources  Act.  treating  it  as  a  new  limitation  on  claims  rather  than  a  statutory  codification 

°f  -XTu"rp^es  of  clarity  in  the  discussion  on  this  issue,  the  term  "residential  occupancy"  will  be  usee I  to .denote 
occupancy  noTrVasonably  associated  with  mining  activities  while  the  term  "occupancy    will  be  used  to  describe  the 
situation  where  a  miner  is  living  on  the  land  in  conjunction  with  his  or  her  mining  actmt.es 
n See  R.  Soger,  supra,  n.ll  nt  321. 
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Thus,  in  the  instant  case,  the  mere  fact  that  appellants  reside  on 
their  claim  cannot,  as  a  matter  of  law,  establish  they  are  in  violation 
of  any  statutory  prohibition,  though,  as  a  matter  of  fact,  they  may  be  if 
their  occupancy  is  not  reasonably  incident  to  their  mining  activities. 
The  latter  determination,  however,  necessarily  requires  that  we 
scrutinize  appellants'  occupancy  in  light  of  their  mining  operations. 

[3]  While  it  can  be  admitted  that  situations  may  arise,  such  as  in  the 
absence  of  any  mining  activities,19  where  the  determination  of  whether 
occupancy  of  the  claim  is  reasonably  incident  to  mining  can  be  made 
on  a  record  developed  without  the  benefit  of  a  fact-finding  hearing,  it  is 
impossible  to  make  such  a  determination  in  the  instant  case.  Not  only 
have  appellants  alleged  substantial  mining  which  they  insist  requires 
occupancy  of  the  claim,  but  the  record  also  contains,  as  we  noted 
above,  the  statement  of  the  Acting  District  Manager  that  "the 
occupancy  in  itself  was  not  in  question.  The  method  of  the  occupancy 
and  incidental  uses  of  that  occupancy  were."  Certainly,  this  statement 
of  the  Acting  District  Manager  is  not  preclusive  of  a  change  in  position 
by  BLM.  But  is  equally  clear  that  the  record  gives  rise  to  substantial 
fact  questions  concerning  the  nature  of  appellants'  occupancy. 19 

The  Department  and  the  judiciary  have  long  recognized  that  since  a 
mining  claim  is  a  claim  to  property,  due  process  requires  that 
claimants  be  afforded  notice  and  an  opportunity  for  a  hearing  before  a 
declaration  is  made  that  the  claim  is  null  and  void  for  want  of  a 
discovery  of  a  valuable  mineral  deposit.  See  Adams  v.  Witmer,  271  F.2d 
29  (9th  Cir.  1958),  United  States  v.  O'Leary,  63  I.D.  341  (1956).  While, 
in  the  instant  case,  the  Department  eschews  any  challenge  to  the 
validity  of  appellants'  claims,  it  is  clear  that,  if  appellants  are  correct 
and  occupancy  of  the  claims  is  necessary  in  order  to  develop  the 
mineral  deposits  allegedly  located,  the  effect  of  an  order  requiring 
appellants  to  cease  occupancy  is  tantamount  to  a  taking  of  their  right 
to  mine.  We  find  no  difficulty  in  concluding  that,  to  the  extent  to 
which  BLM's  actions  may  be  predicated  on  the  statutory  limitation 
that  allowable  surface  uses  of  unpatented  mining  claims  are  only  those 
reasonably  incident  to  mining,  a  decision  ordering  the  cessation  or 
limitation  of  occupancy  in  the  instant  case  may  only  be  entered  after 
notice  and  an  opportunity  for  hearing.  Cf.  United  States  v.  Nogueira, 
supra  at  825.  In  the  absence  of  such  an  opportunity  for  a  hearing,  a 
decision  premised  on  the  conclusion  that  all  occupancy  should  be 
proscribed  could  not  be  sustained. 

[4]  This,  however,  does  not  end  the  matter.  Independent  of  the 
statutory  limitations  of  surface  uses  of  mining  claims  is  the  question 


"The  exclusive  right  or  possession  afforded  by  30  U.S.C.  §  2G  119821  is  limited  to  uses  reasonably  incident  to  actual 
mining.  Thus,  where  Ihere  is  no  actual  mining  or  related  activities  occurring  there  is  no  right  to  use  the  surface. 
Appellants'  Reply  Brier  misses  the  point  when  it  asserts  that  it  is  immaterial  how  much  time  they  actually  mine,  that 
the  only  requirement  is  the  annual  performance  of  assessment  work.  These  considerations  relate  to  the  claim's 
ultimate  validity  not  to  permissible  uses  under  30  U.S.C.  §  21)  11982). 

'■'Thus,  even  if  il  be  granted  that  some  occupancy  or  the  claim  is  reasonably  incident  to  appellants'  mining,  this 
would  not  establish  that  they  need  three  trailers  or  chicken  houses  The  right  to  occupy  does  not  necessarily  embrace 
the  right  to  live  in  the  style  one  might  desire  if  he  or  she  owned  the  land  in  fee.  This  question,  however,  as  we  explain 
infra,  is  properly  considered  in  determining  whether  there  is  unnecessary  or  undue  degradation. 
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whether  appellants  have  complied  with  the  Department's  regulations 
and,  if  not,  what  penalty  is  properly  invoked  for  their  failure.  That 
these  considerations  are  independent  of  the  statutory  limitations  was 
clearly  established  by  the  district  court's  decision  in  United  States  v. 
Langley,  supra.  That  case  involved,  inter  alia,  residency  on  a  mining 
claim  situated  within  the  Shasta-Trinity  National  Forest. 

In  Langley,  the  court  first  noted  that,  insofar  as  the  statutory 
limitation  was  concerned,  "the  government  has  not  produced  sufficient 
evidence  in  the  first  instance  to  meet  its  burden  of  showing  as  a  matter 
of  law  that  [the  mining  claimant's]  residence  is  not  reasonably  related 
to  mining  or  attendant  operations."  Id.  at  1263.  The  court  then  turned 
to  the  question  of  whether  the  claimant's  occupancy  comported  with 
the  applicable  Forest  Service  regulations.  Because  these  regulations 
not  only  served  as  the  impetus  for  the  adoption  of  similar  regulations 
by  BLM  but  also  because  these  regulations  differ  from  those  ultimately 
promulgated  by  BLM  in  significant  ways,  it  is  helpful  to  briefly 
describe  the  Forest  Service  regulatory  scheme. 

The  Forest  Service  regulations  are  now  found  at  36  CFR  Part  228. 20 
As  noted  in  the  regulations,  their  intended  purpose  is  to  minimize 
adverse  environmental  impacts  on  national  forest  system  surface 
resources  by  activities  expressly  authorized  under  the  mining  laws.  In 
brief,  the  Forest  Service  regulatory  scheme  works  as  follows.  Either  of 
two  separate  documents  may  be  required  to  be  filed:  (1)  a  notice  of 
intent  to  operate  or  (2)  a  plan  of  operations.  However,  the  Forest 
Service  has  established  five  situations  in  which  neither  a  notice  of 
intent  nor  a  plan  of  operations  need  be  filed.  Thus,  the  requirement  to 
submit  these  documents  does  not  apply: 

(i)  To  operations  which  will  be  limited  to  the  use  of  vehicles  on  existing  public  roads  used 
and  maintained  for  National  Forest  purposes,  (ii)  to  individuals  desiring  to  search  for 
and  occasionally  remove  small  mineral  samples  or  specimens,  (iii)  to  prospecting  and 
sampling  which  will  not  cause  significant  surface  resource  disturbance  and  will  not 
involve  removal  of  more  than  a  reasonable  amount  of  mineral  deposit  for  analysis  and 
study,  (iv)  to  marking  and  monumenting  a  mining  claim  and  (v)  to  subsurface  operations 
which  will  not  cause  significant  surface  resource  disturbance. 

36  CFR  228.4(a)(1).21  In  all  other  cases,  operators  must,  at  a  minimum, 
file  a  notice  of  intent  to  operate. 


"They  were  originally  located  at  36  CFR  Part  252.  They  were  redesignated  as  Part  228  on  July  14.  1981.  46  FR 
3CJ42.  While  there  were  no  substantial  changes,  a  number  of  the  earlier  court  decisions  necessarily  referenced  the 
prior  designation  numbers  in  discussing  the  effect  of  these  regulations. 

"  It  should  be  noted  that  an  additional  exception,  at  leant  insofar  as  the  requirement  that  a  notice  of  intent  be  Tiled, 
is  made  for  operations  "which  will  not  involve  the  use  of  mechanized  earthmoving  equipment  such  as  bulldozers  or 
backhoes  and  will  not  involve  the  cutting  of  trees."  36  CFR  228.4laX2XHll  However,  unlike  the  activities  listed  ,n  the 
text  which  are  expressly  exempted  from  the  filing  of  a  plan  of  operations  as  well  as  a  notice  of  intent  to  operate,    his 
additional  activity  is  not  precluded  from  the  possible  contingency  that  a  plan  of  operations  might  lie  required.  Hut 
since,  as  is  explained  infra  in  the  text,  it  is  the  filing  of  the  notice  of  intent  which  will  normally  trigger  a 
determination  by  the  Forest  Service  that  a  plan  of  operations  is  required,  it  is  unclear  what  mechanism  other  than  the 
issuance  or  a  notice  of  noncompliance  .31',  CFR  2r,2.7(b)l  would  trigger  the  requirement  that  a  plan  of  operations  be 
filed 
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Under  the  regulations,  a  notice  of  intent  to  operate  must  be  filed 
with  the  District  Ranger  and  must  "provide  information  sufficient  to 
identify  the  area  involved,  the  nature  of  the  proposed  operations,  the 
route  of  access  to  the  area  of  operations,  and  the  method  of  transport." 
36  CFR  228.4(a)(2).  If  the  District  Ranger  determines  that  such 
operations  "will  likely  cause  significant  disturbance  of  surface 
resources,  the  operator  shall  submit  a  proposed,  plan  of  operations." 
36  CFR  228.4(a).  Under  the  regulations,  the  District  Manager  must 
notify  the  operator  whether  a  plan  of  operations  is-required  within 
15  days  of  receipt  of  the  notice  of  intent  to  operate.22 

A  plan  of  operations  is  a  considerably  more  detailed  and  formal 
document.  See  36  CFR  228.4(c).  An  operator  may  not  commence 
operations  prior  to  receipt  of  plan  approval.  While  the  regulations 
direct  that  the  District  Ranger  analyze  the  plan  within  30  days 
(36  CFR  228.5(a)),  various  contingencies  may  occur  which  would  serve 
to  postpone  the  ultimate  determination  as  to  the  plan's  acceptability. 
See  36  CFR  228.5(a)(4)  and  (aX5).  Pending  actual  approval  of  the  plan, 
only  those  activities  necessary  for  timely  compliance  with  Federal  and 
state  laws,  e.g.  performance  of  assessment  work,  will  be  approved  by 
the  District  Ranger. 

As  noted  earlier,  the  decision  in  United  States  v.  Langley,  supra, 
involved  occupancy  of  a  mining  claim  in  the  Shasta-Trinity  National 
Forest.  This  occupancy  was  of  a  long-standing  nature  for  which 
appellants  had  filed  neither  a  notice  of  intent  to  operate  nor  a  plan  of 
operations.  Finally,  after  repeated  requests  by  the  Forest  Service,  the 
operator  filed  a  notice  of  intent  to  operate.  On  November  4,  1982,  the 
Forest  Service  notified  the  claimant  that  his  present  and  proposed 
operations  were  likely  to  cause  a  significant  surface  disturbance  and  he 
was  accordingly  directed  to  file  a  plan  of  operations.  The  operator,  one 
Charles  R.  Gamble,23  was  expressly  advised  that  in  order  to  obtain 
authorization  for  his  occupancy,  he  would  be  required  to  show  that  it 
was  reasonably  necessary  to  the  proposed  mining  activities. 

On  April  1,  1983,  Gamble  submitted  a  one-page  document  asserting 
that  no  surface  resources  would  be  disturbed  and  that  the  condition  of 
his  occupancy  would  be  the  same  as  in  the  past.  The  Forest  Service 
found  this  filing  inadequate  and  requested  Gamble  to  supply  a 
substantial  amount  of  additional  information.  Gamble  made  no  further 
submissions,  though  he  continued  in  his  occupancy. 

In  enjoining  Gamble  from  further  occupancy  of  the  claim  until  such 
time  as  the  Forest  Service  had  approved  his  plan  of  operations,24  the 
court  expressly  held,  as  a  matter  of  law,  that  "the  maintenance  of  a 
fixed  residence  by  defendant  creates  a  sufficiently  significant  surface 
disturbance  as  to  require  an  approved  Plan  of  Operations  pursuant  to 


"  It  should  be  noted  that  where  an  operator  believes  that  a  plan  of  operations  would  be  required,  he  need  not  first 
file  !!  notice  of  intent,  hut  rather  may  elect  to  file  a  plan  of  operations  as  an  initial  matter 

"  In  Langley,  litigation  had  actually  commenced  in  1975  as  n  suit  in  ejectment  seeking  to  oust  Gamble's 
predecessors-in-interest.  Gamble  acquired  the  claim  in  1977,  and  was  accordingly  substituted  as  the  defendant  in  the 
action. 

"  Accord,  United  Slates  v.  Smith  Christian  Mini/if;  Enterprises,  537  F.  Supp.  57,  64-65  ID.  Ore.  1981 1. 
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36  CFR  228."  Id.  at  1266.  It  seems  clear  that,  were  the  same 
regulations  applicable  to  appellants'  claims  in  this  appeal,  an  order 
requiring  them  to  vacate  the  premises  would  properly  issue,  since  no 
approved  plan  of  operations  covers  their  activities.  The  problem, 
however,  is  that  the  BLM  regulations  are  substantially  different  from 
those  of  the  Forest  Service,  and  the  court  precedents  applying  the 
Forest  Service  regulations  are,  accordingly,  not  particularly  germane. 

The  Forest  Service  regulations  were  originally  promulgated  in  1974. 
See  39  FR  31317  (Aug.  28,  1974).  At  that  time,  there  were  no  similar 
regulations  applicable  on  land  under  the  jurisdiction  of  BLM.25 
Eventually,  however,  doubtless  prodded  by  the  Forest  Service's  success 
in  enforcing  its  regulations,  BLM  published  proposed  rules  to  control 
mining  activities  on  BLM  lands.  Initially,  regulations  were  proposed  on 
December  6,  1976  (41  FR  53428).  These  proposed  regulations  tracked, 
with  minor  variations,  the  Forest  Service  regulations. 

Thus,  activities  defined  as  "casual  use"  did  not  require  any 
notification.  Where,  however,  "significant  disturbance"  might  be 
caused,  an  operator  was  required  to  file  a  "notice  of  intent."  See 
Proposed  43  CFR  3809.1-l(a),  41  FR  53429.  After  the  filing  of  the  notice 
of  intent,  the  authorized  officer  had  either  15  working  days  (if  BLM 
were  the  surface  managing  agency)  or  30  working  days  (if  the  surface 
was  managed  by  another  agency2®)  to  notify  the  operator  whether  a 
plan  of  operations  need  be  submitted.  See  Proposed  43  CFR  3809.1-3, 
41  FR  53430.  The  proposed  regulations  expressly  noted  that  "no 
operator  shall  construct  or  place  any  structure  on  a  mining  claim 
without  first  obtaining  an  approved  Plan  of  Operations."  See  Proposed 
43  CFR  3809.2-Kc),  41  FR  53430. 

The  plan  of  operations  required  documentation  similar  to  that 
required  under  the  Forest  Service  regulations.  Compare  36  CFR 
228.4(c)  with  Proposed  43  CFR  3809.2-3,  41  FR  53430.  However,  the 
regulations  further  provided  that  the  authorized  officer  could,  under 
certain  circumstances,  order  operations  suspended  (Proposed  43  CFR 
3809.4-1,  41  FR  53432)  and  expressly  stated  that: 

Mining  operations  which  cause  significant  disturbance  and  that  are  undertaken  either 
before  the  operator  has  filed  a  Notice  of  Intent  and  action  taken  under  §  3809.1-3,  or  if 
required,  without  having  an  approved  Plan  of  Operations  or  are  continued  after  ordered 
suspended  in  accordance  with  §§  3809.2-5(b),  3809.2-6(b)  and  paragraph  (d)  of  this  section, 
will  be  considered  a  trespass  against  the  United  States.  Trespassers  will  be  liable  for 
damages,  and  be  subject  to  prosecution  for  such  unlawful  acts.  (See  43  CFR  Part  9230). 


"  Indeed,  the  only  relevant  regulation  in  existence  prior  to  the  adoption  of  43  CFR  Subpart  3809,  applied,  by  its  own 
terms,  solely  to  claims  subject  to  the  Surface  Resources  Act.  See  note  5,  infra.  This  lack  of  a  regulatory  framework  was 
noted  by  the  court  in  United  States  v.  Richardson,  supra,  and  led  it  to  conclude  that  "insofar  as  BLM  lands  are 
involved,  any  activity  is  permissible  which  is  directly  related  to  mining  or  prospecting."  Id.  at  294. 

38  While  it  was  clear  that  these  regulations  did  not  apply  to  mining  claims  located  in  national  parks  (see  Proposed 
43  CFR  3809.0-7(a),  41  FR  53429)1,  it  was  unclear  whether  they  applied  to  claims  located  in  the  national  forests  as  an 
additional  requirement  to  the  already  issued  Forest  Service  regulations.  See  Proposed  43  CFR  3809.0-7(b),  41  FR  53429. 
This  ambiguity  was  ultimately  alleviated  in  the  final  regulations,  which  expressly  excluded  lands  in  the  national 
forest  system  from  their  purview.  43  CFR  3809.0-5te). 


226 


,oCISIONS    OF    THE    DEPARTMENT    OF   THE    INTERIOR 


[92  I.D. 


Proposed  43  CFR  3809.4-2(a),  41  FR  53432. 

These  proposed  regulations  ultimately  generated  over  5,000 
comments.  In  light  of  these  comments,  major  revisions  were  made  in 
the  proposed  regulations  and  the  regulatory  package  was 
repromulgated  as  proposed  rulemaking.  See  45  FR  13956  (Mar.  3, 
1980). 

One  substantial  modification  was  the  elimination  of  the  notice  of 
intent.  The  preface  of  the  proposed  regulations  noted  that  "[t]he 
original  notice  of  intent/ 'significant  disturbance'  concept  has  been 
eliminated  and  replaced  with  a  new  procedure  which  defines  more 
precisely  when  a  plan  of  operations  is  required."  45  FR  13958.  Thus, 
rather  than  focusing  on  the  foreseeable  results  of  mining  as  triggering 
the  need  to  file  a  plan  of  operations,  the  Department  proposed 
regulations  which  mandated  the  filing  of  a  plan  of  operations  prior  to 
commencing  certain  specified  activities.  See  Proposed  43  CFR  3809.1-1, 
45  FR  13960.  Of  particular  relevance  to  the  instant  case,  among  the 
activities  expressly  enumerated  as  requiring  a  plan  of  operations  was 
"[t]he  construction  or  placing  of  any  mobile,  portable  or  fixed 
structures  on  public  lands  for  more  than  30  days."  See  Proposed 
43  CFR  3809.1-l(e),  45  FR  13961. 

Another  important  change  was  proposed  with  reference  to 
suspension  of  operations  and  liability  for  trespass.  Proposed  43  CFR 
3809.4-1  and  3809.4-2(a),  41  FR  53432,  were  deleted  in  their  entirety.  As 
the  preface  of  the  1980  proposed  regulations  noted  "[a]fter  further 
examination  of  the  authority  of  the  Secretary  to  issue  these 
regulations,  it  has  been  decided  that  the  authorized  officer  will  not 
unilaterally  suspend  operations  without  first  obtaining  a  court  order 
enjoining  operations  which  are  determined  to  be  in  violation  of  the 
regulations."  45  FR  13958.  Accordingly,  43  CFR  3809.3-2,  45  FR  13964, 
was  proposed  to  effectuate  this  intent. 

Final  regulations  were  promulgated  on  November  26,  1980,  45  FR 
78902.  These  regulations,  however,  differed  markedly  from  both  the 
earlier  proposals.  Numerous  comments  generated  by  the  1980  proposed 
rulemaking  had  questioned  whether  the  Department  would  be  able  to 
meet  the  deadlines  imposed  on  BLM  in  approving  a  plan  of  operations 
in  view  of  the  great  number  of  such  plans  which  would  be  submitted.27 
In  light  of  this  concern,  the  Department  sought  to  revise  the 
regulations  so  as  to  greatly  reduce  the  number  of  plans  of  operation 
that  need  be  filed  by  establishing  a  threshold  concept.  See  45  FR  78902, 
78904.  The  key  element  in  this  threshold  was  the  disturbance  of  5  or 
more  acres  in  any  calendar  year. 

As  adopted,  the  regulations  provide  that  for  any  activity  other  than 


casual  use, 


/Inch  will  cause  a  cumulative  surface  disturbance  of 


"The  tiWO  proposed  regulations  hnd  provided  a  :iO-day  period  for  review  by  the  authorized  ofTicer  with  one 
extension  for  an  additional  till  days  available  (unless  an  environmental  stntement  was  deemed  necessary)-  In  the 
absence  of  notification  of  any  deficiency  in  the  plan  by  the  authorized  officer,  the  mining  operator  could  proceed  with 
his  ur  her  operations.  .See  generally  Proposed  43  CFR  3809.1-4,  45  FR  1S961. 

"  "Casual  use"  is  denned  as  "activities  ordinarily  resulting  in  only  negligible  disturbance  of  the  federal  lands  and 
resources."  4:1  CFR  SHOD  II -.r.tb> 


• 


20S] 


BRUCE  W.  CRAWFORD  ET  UX. 
May  17,  1985 


227 


5  acres  or  less  during  any  calendar  year,  an  operator  must  file  a  notice 
for  each  calendar  year,  15  days  prior  to  commencing  operations.29  See 
43  CFR  3809.1-3(a).  Unlike  the  1976  proposed  rules  which  required 
BLM  approval  of  a  "notice  of  intent"  (see  Proposed  43  CFR  3809.1-3, 
41  FR  53430),  the  "notice"  provision  ultimately  adopted  expressly 
provided  that  "approval  of  the  notice,  by  the  authorized  officer,  is  not 
required."  43  CFR  3809.1-3(b).  See  also  45  FR  78904  ("The  notice  is  not 
subject  to  approval").  As  explained  in  the  preface  to  the  final 
regulations,  the  purpose  of  requiring  a  "notice"  was  to 

give  the  authorized  officer  and  his/her  staff  an  opportunity  to  evaluate  the  proposed 
operations  to  determine  whether  a  particular  location  contains  some  special  resource 
value  that  could  be  avoided  by  the  operation.  If  special  values  are  discovered,  the 
authorized  officer  could  bring  that  to  the  attention  of  the  operator  and  discuss  possible 
alternatives  with  the  aim  of  avoiding  resource  use  conflicts.  This  is  an  area  where 
cooperation  between  the  Bureau  of  Land  Management  and  the  mining  industry  will  lead 
to  protection  of  Federal  lands  from  those  mining  operations  that  might  otherwise 
inadvertently  cause  damage  to  those  lands.  The  location  of  a  route  of  access  is  an 
example  of  the  type  of  matters  that  might  be  discussed  during  the  15-day  period.  The 
authorized  officer  might  have  information  as  to  special  resource  values  in  an  area  the 
route  of  access  is  to  cross.  If  a  slight  change  in  the  route  of  access  would  preserve  the 
special  value,  the  authorized  officer  and  the  mining  operator  could  reach  an  agreement 
to  make  such  a  change. 

45  FR  78905-78906. 

While  certain  specified  changes  were  made  in  the  content  of  and 
procedures  for  processing  a  plan  of  operations,30  most  of  these 
modifications  are  not  of  particular  relevance  herein.  Special  note, 
however,  should  be  taken  of  two  specific  provisions.  Thus,  43  CFR 
3809.2-2  expressly  provided  that  all  operations  "shall  be  conducted  to 
prevent  unnecessary  or  undue  degradation  of  the  Federal  lands."31  See 
also  section  302(b)  of  FLPMA,  43  U.S.C.  §  1732(b)  (1982).  Of  particular 
importance  for  the  instant  appeal,  major  revisions  were  also  made  to 
43  CFR  3809.3-2,  relating  to  noncompliance  with  the  applicable 
regulations. 

As  adopted,  43  CFR  3809.3-2(a)  declares  that  the  "[fjailure  of  an 
operator  to  file  a  notice  *  *   *  will  subject  the  operator,  at  the 
discretion  of  the  authorized  officer,  to  being  served  a  notice  of 
noncompliance  or  enjoined  from  the  continuation  of  such  operations  by 
a  court  order  until  such  time  as  a  notice  or  plan  is  filed  with  the 
authorized  officer."  It  is  further  provided  that  "[a]ll  operators  who 


3B  It  should  be  noted  that  for  certain  classes  of  land  such  as  areas  of  critical  environmental  concern  (ACEC'sl.  or 
where  the  land  had  been  withdrawn,  a  plan  of  operations  rather  thnn  a  "notice"  would  be  required.  See  48  CFR 
3K0!).l-4lbl.  None  of  these  special  category  lands  are  involved  in  the  instant  appeal. 

x  For  example,  the  final  regulations  specified  that  the  Federal  Government  would  pay  for  the  costs  of  salvage  of 
cultural  resources,  43  CFR  3809.1-«c). 

11  "Unnecessary  or  undue  degradation"  is  defined  as  any  "surface  disturbances  greater  than  what  would  normally 
result  when  an  activity  is  being  accomplished  by  a  prudent  operator  in  usual,  customary,  and  proficient  operations  of 
similar  character  and  taking  into  consideration  the  effects  of  operations  on  other  resources  and  land  uses,  including 
those  resources  and  U9es  outside  the  area  of  operations.  Failure  to  initiate  and  complete  reasonable  mitigation 
measures,  including  reclamation  of  disturbed  areas  or  creation  of  a  nuisance  may  cotistitute  unnecessary  or  undue 
degradation."  Ill  CFR  3R09.0-5(kl. 
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conduct  operations  under  a  notice  *  *   *  on  federal  lands  without 
taking  the  actions  specified  in  a  notice  of  noncompliance  within  the 
time  specified  therein  may  be  enjoined  by  an  appropriate  court  order 
from  continuing  such  operations  and  be  liable  for  damages  for  such 
unlawful  acts."  43  CFR  3809.3-2(c).  Finally,  it  is  provided  that  the 
"[f]ailure  of  an  operator  to  take  necessary  actions  on  a  notice  of 
noncompliance,  may  constitute  justification  for  requiring  the 
submission  of  a  plan  of  operations  *  *  *  and  mandatory  bonding  for 
subsequent  operations  which  would  otherwise  be  conducted  pursuant 
to  a  notice."  43  CFR  3809.3-2(e). 

One  of  the  obvious  deficiencies  of  the  regulations  as  adopted  is  the 
failure  to  directly  address  what  circumstances,  other  than  the  failure 
to  file  a  notice,  justifies  issuance  of  a  notice  of  noncompliance  where 
the  operator  clearly  is  not  required  to  submit  a  plan  of  operations. 
Inferential^,  however,  43  CFR  3809.3-2(d)  does  provide  some  guidance. 
That  regulation  states: 

A  notice  of  noncompliance  shall  specify  in  what  respects  the  operator  is  failing  or  has 
failed  to  comply  with  the  requirements  of  applicable  regulations,  and  shall  specify  the 
actions  which  are  in  violation  of  the  regulations  and  the  actions  which  shall  be  taken  to 
correct  the  noncompliance  and  the  time,  not  to  exceed  30  days,  within  which  corrective 
action  shall  be  started. 

Thus,  it  would  seem  that  failure  to  comply  with  any  applicable 
regulation  would  support  issuance  of  a  notice  of  noncompliance. 

This  interpretation  finds  additional  support  and,  indeed,  some 
clarification,  in  the  prefatory  notes  to  the  regulations.  Thus,  the 
Department  stated  that: 

The  Bureau  of  Land  Management  will  cooperate  with  an  operator  to  the  extent  possible 
in  rectifying  situations  that  are  causing  unnecessary  or  undue  degradation.  In  extreme 
cases  where  an  operator  will  not  cooperate,  injunctive  procedures  can  be  initiated  and  a 
restraining  order  requested.  Failure  to  comply  with  an  injunction  will  make  an  operator 
subject  to  such  penalty  as  a  court  may  impose.  An  important  provision  added  to  this 
section  is  that  all  operations  fall  under  the  provisions  of  the  noncompliance  sect.on 
whether  the  operations  are  (1)  casual  use,  not  requiring  any  noUce,  (2)  below  the 
threshold  level,  or  (3)  under  plans  of  operations  because  in  each  case  they  must  not 
cause  unnecessary  or  undue  degradation.  One  comment  feared  that  there  would  be  no 
"benchmark"  for  measuring  noncompliance  and  that  such  determinations  may  be 
arbitrary  and  capricious.  For  all  practical  purposes,  "the  benchmark    will  be  whether 
there  is  unnecessary  or  undue  degradation  of  Federal  lands.  All  phases  of  the  [i™1 
rulemaking  will  be  monitored  to  ensure  that  all  operations  are  treated  equitably.  [Italics 
supplied.] 

45  FR  78908.  Thus,  in  the  absence  of  a  total  failure  to  file  a  notice  of 
intent32  or  where  the  notice  does  not  adequately  describe  the 
operations  which  will  or  have  occurred  or  where  the  activity  violates 
an  express  regulatory  prohibition,  the  correctness  of  the  notice  ot 
noncompliance  must  be  judged  on  whether  or  not  the  activity  which  it 

"While  the  final  reflation,,  appear  U>  purposely  eschew  Utilising  the  phrase  "notice  of  ^^J^^^, 
the  simple  term  "notice."  the  term  "notice  of  intent"  will  be  used  in  our  subsequent  discussion  to  avoid  confusion  with 
the  "notice  of  noncompliance." 
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seeksto  ameliorate  properly  constitutes  an  "unnecessary  or  undue 
degradation  of  Federal  lands." 

Before  analyzing  the  present  regulatory  framework  in  light  of  the 
facts  of  the  instant  case,  it  might  be  useful  to  contrast  the  proposed 
regulations  with  the  adopted  regulations  insofar  as  occupancy  of  a 
mining  claim  is  concerned.  Under  the  1976  proposals,  it  would  be 
necessary  to  obtain  approval  of  a  notice  of  intent,  and,  thus,  BLM 
could  refuse  to  approve  occupancy  absent  a  showing  that  it  was 
reasonably  incident  to  mining.  Moreover,  the  regulations  clearly 
required  that  an  operator  submit  a  plan  of  operations  prior  to  placing 
any  structure  on  the  land.  See  Proposed  43  CFR  3809.2-Kc),  41  FR 
53430.  Failure  to  obtain  approval  prior  to  proceeding  to  occupy  the 
land  subjected  the  operator  to  trespass  damages.  See  Proposed  43  CFR 
3809.4-2(a),  41  FR  53432.  Thus,  BLM's  prior  approval  was  necessary 
before  a  claimant  could  commence  occupancy  on  the  claim. 

Similarly,  the  1980  proposals  also  expressly  required  the  filing  of  a 
plan  of  operations  prior  to  placing  any  structures  on  public  lands  for 
more  than  30  days.  See  Proposed  43  CFR  3809.1-Ke),  45  FR  13961. 
Thus,  under  either  proposed  regulatory  scheme  the  initiation  of 
occupancy  prior  to  approval  constituted  a  per  se  violation  of  the 
regulations. 

This  is  not  true,  however,  under  the  regulations  which  were  actually 
adopted.  Whereas  both  sets  of  proposed  regulations  had  effectively 
provided  that  intended  occupancy  of  a  claim  would  trigger  the  need  tor 
filing  a  plan  of  operations,  the  final  regulations,  as  promulgated, 
contained  no  such  language.  Indeed,  under  the  present  regulatory 
scheme  there  is  no  necessity  that  a  claimant  obtain  prior  approval  oi 
occupancy,  though  it  is  contemplated  that  it  will  be  duly    noticed. 
Occupancy  duly  "noticed"  can  be  prohibited,  if  at  all,  only  upon  a 
showing  that  such  occupancy  results  in  an  undue  or  unnecessary 
degradation. 

BLM  contends  that  appellants'  occupancy  was  not  duly  noticed  and 
that  this  failure  is  sufficient  to  justify  issuance  of  the  notice  of 
noncompliance  under  43  CFR  3809.3-2(a).  Examination  of  this  question 
requires  advertence  to  two  separate  temporal  components.  The  tirst  is 
the  alleged  failure  to  file  a  notice  prior  to  the  initiation  of  any 
occupancy.  Thus,  BLM  suggests  that  appellants'  initial  notice  was, 
itself,  merely  descriptive  of  actions  already  occurring  and  therefore 
violative  of  43  CFR  3809.1-3(a)  which  requires  that  a  notice  be  filed  at 
least  15  calendar  days  prior  to  the  commencement  of  any  operations. 

Even  assuming  this  contention  to  be  factually  accurate,  however,  we 
do  not  believe  that,  given  the  facts  of  thus  case,  appellants  failure  to 
timely  notify  BLM  would  justify  the  instant  notice  of  noncompliance. 
The  regulation,  43  CFR  3809.3-2(a),  provides  that  failure  to  file  a  notice 
will  subject  the  operator  "at  the  discretion  of  the  authorized  officer    to 
being  issued  a  notice  of  noncompliance.  The  record  indicates  that 
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lppellants  may  well  have  commenced  occupancy  prior  to  their  initial 
lotice.  The  authorized  officer,  though  clearly  aware  of  this  problem,33 
ipparently  chose  not  to  issue  the  notice  of  noncompliance  at  that  time. 
Eventually,  at  BLM's  prodding,  appellants  submitted  their  original 
lotice.  If  BLM  desired  to  issue  a  notice  of  noncompliance  for  the  initial 
iccupancy,  it  should  have  done  so  no  later  than  the  receipt  by  the 
district  Manager  of  appellants'  1982  notice  on  May  18,  1982.  Rather 
han  at  that  time  issuing  a  notice  of  noncompliance,  the  District 
vlanager  informed  appellants  that  their  notice  was  "in  order  and 
omplete."  Thus,  even  assuming  there  was  an  initial  failure  to  comply 
vith  43  CFR  3809.1-3(a),  which  could  have  subjected  appellants  to  the 
ssuance  of  a  notice  of  noncompliance,  we  hold  that  the  authorized 
>fficer  waived  his  right  to  complain  of  such  infraction.34 

There  is  a  second  element  which  must  be  reviewed,  however, 
egarding  the  applicability  of  43  CFR  3809.3-2(a).  This  relates  to  the 
onstruction  of  the  cabin.  Viewing  their  1982  notice  in  the  light  most 
avorable  to  appellants,  one  could  not  conclude  that  they  intended  to 
onstruct  a  log  cabin  on  the  Valentine  claim.  While  they  originally 
sserted  that  they  obtained  oral  approval  to  erect  the  cabin,  on  appeal 
hey  simply  argue  they  did  not  understand  that  they  needed  to  file  a 
ew  notice  of  intent.  Simple  ignorance  of  the  law,  however,  has  never 
xcused  a  failure  to  comply  therewith.  See  generally  Federal  Crop 
nsurance  Corp.  v.  Merrill,  332  U.S.  380  (1947).  Thus,  appellants' 
lilure  to  file  another  notice  or  an  amendment  of  their  earlier  notice 
rior  to  placing  the  cabin  on  the  land  would  support  the  issuance  of 
he  January  10,  1983,  notice  of  noncompliance  under  43  CFR  3809.3- 
(a). 

An  individual  who  is  not  required  to  file  a  plan  of  operations  violates 
3  CFR  3809.3-2(a)  only  by  failing  to  file  a  notice  of  intent.  This 
eficiency  is  properly  remedied  by  the  filing  of  such  notice.  Upon  such 

filing,  the  operator  has  necessarily  remedied  the  deficiency  which 
ave  rise  to  the  notice  of  noncompliance  and  met  all  regulatory 
aquirements  under  43  CFR  3809.1-3.  While  we  recognize  the 
sgulations  provide  that  failure  to  comply  with  a  notice  of 
oncompliance  may  permit  BLM  to  require  the  filing  of  a  plan  of 
perations  (43  CFR  3809.3-2(e)),  the  question  presented  is  whether  BLM 
lay,  in  a  notice  of  noncompliance  based  on  the  failure  to  file  a  notice 
F  intent,  require  removal  of  structures  not  properly  "noticed."  We 
link  not.35 

The  major  error  in  BLM's  position  is  its  assumption  that  had 
ppellants  timely  filed  a  notice  of  intent  BLM  could  have  disapproved 

.  This  is  simply  not  true.  The  regulations  and  their  preamble  quite 


"  Sfc  memorandum  of  Fob    3,  1983,  by  Eric  Schoblom  to  file. 

'*  To  hold  otherwise  would  subject  all  claimants  who  may  have  initially  violated,  the  regulations,  but  subsequently 

enipted  to  comport  themselves  thereto,  to  the  possibility  that,  nt  some  indefinite  lime  in  the  future,  they  might  be 

>ijcct  lo  a  notice  of  noncompliance  for  this  initial  failure. 

a  We  wish  to  emphasize  that  our  discussion  on  this  point  is  strictly  limited  to  the  permissible  scope  of  remedies 

•  ich  can  be  ordered  under  subsection  kit  BLM's  authority  to  direct  actions  under  43  CFR  3H09.3-2(ti)  is  considerably 

>ndcr  and  is  discussed  later  in  the  text. 
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clearly  underline  the  fact  that  BLM  does  not  approve  a  notice.  See 
43  CFR  3809.1-3(b);  45  FR  78904  (November  26,  1980).  It  seems 
elementary  that  what  BLM  cannot  approve,  neither  can  it  disapprove. 
Indeed,  BLM's  assertion  of  the  right  to  disapprove  a  notice  of  intent 
would  undermine  the  entire  theoretical  basis  for  the  adoption  of  the 
threshold  concept  as  discussed  infra,  since  the  whole  purpose  of  the 
threshold  approach  was  to  limit  the  number  of  plans  which  would  be 
subject  to  BLM's  prior  approval. 

Had  appellants  duly  noticed  their  intent  to  erect  the  cabin  on  their 
claim,  BLM  could  have  advised  them  of  its  objections  and  attempted  to 
reach  an  agreement.  However,  if  appellants  had  insisted  on 
constructing  their  cabin,  BLM  could  not  have,  consistent  with  the 
present  regulations,  refused  its  consent  and  thereby  have  prevented 
them  from  proceeding.  On  the  contrary,  the  regulations  provide  that 
BLM's  approval  "is  not  required."  See  43  CFR  3809.1-3(b).  Appellants 
could  proceed  in  the  face  of  BLM's  objections  and  not  violate  any 
element  of  the  noticing  regulations. 

[5]  BLM  is  not,  however,  totally  powerless,  though  its  authority 
under  the  present  regulation  scheme  is  reactive  rather  than 
anticipatory.  BLM  could  well  assert  that  the  placement  of  the  cabin  on 
the  claim  constituted  "unnecessary  or  undue  degradation"  and  issue  a 
notice  of  noncompliance  on  that  ground.  BLM's  actions,  however, 
would  be  based  not  in  43  CFR  3809,3-2(a)  for  a  violation  of  43  CFR 
3809.1-3(a),  but  would  arise  under  43  CFR  3809.2-2  and  43  CFR  3809.3- 
2(d).  We  examine  BLM's  authority  under  43  CFR  3809.3-2(rf)  below. 
Suffice  it  at  this  point  to  hold  that,  in  the  absence  of  a  regulation 
giving  BLM  authority  to  approve  or  disapprove  a  notice  of  intent,  a 
notice  of  noncompliance  issued  under  43  CFR  3809.3-2(a)  for  failure  to 
timely  file  a  notice  of  intent  is  remedied  by  the  filing  of  the  notice  as 
required  43  CFR  3809.1-3(a).36 

Nothing  in  the  district  court's  decision  in  Bales  v.  Ruch, 
522  F.  Supp.  150  (E.D.  Cal.  1981)  compels  a  contrary  result.  Bales 
involved  cross-motions  for  injunctive  relief  by  certain  mining  claimants 
and  BLM.  The  mining  claimants  in  that  case  occupied  a  placer  claim, 
fenced  off  the  road  leading  to  the  claim,  posted  "no  trespassing"  signs, 
and  discharged  waste  water  thereon.  Claimants  filed  no  notice  of 
intent  whatsoever,  asserting  that  their  occupancy  was  "casual  use." 

In  granting  the  Government's  motion  for  a  preliminary  injunction  to 
preclude  further  occupancy,  the  court  correctly  noted  that  the 


"We  do  not  wish  to  intimate  that  the  Board  views  thiB  procedure  as  the  best  way  to  handle  placement  of  structures 
on  BLM  lands.  Certainly,  it  would  seem  to  make  more  sense  from  the  point  of  view  of  both  BLM  nnd  the  operator  to 
determine,  before  the  fact,  whether  or  not  a  specific  structure  IB  permissible.  Either  of  the  two  sets  of  proposed 
regulations  would  hnve  accomplished  this  result.  Whether  a  hearing  would  have  been  needed  in  order  to  refuse 
permission  to  occupy  a  claim  under  either  of  these  proposals  we  need  not  now  decide.  The  regulations,  as  adopted, 
failed  to  make  similar  provision  for  prior  approval. 

We  are  forced  to  deal  with  the  regulations  as  we  find  them,  not  as  we  would  have  written  them.  IT  it  was  BLM  s 
intent  to  require  its  approval  prior  to  the  establishment  of  residency  on  mining  claims,  BLM  need  only  amend  its 
regulations  so  (hat  they  reflect  Buch  an  intent. 
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activities  of  the  claimants  could,  in  no  wise,  be  considered  as  "casual 
use."  While  recognizing  that  the  claimants  had  attached  a  "notice"  to 
their  Opposition  to  Defendants'  Motion,  the  court  rejected  this 
document  since  "none  of  these  documents  are  sufficient  to  give  the 
kind  of  notice  required  to  enable  the  BLM  to  pursue  its  mandate  to 
manage  and  protect  surface  resources  on  federally  owned  lands."  Id. 
at  156-57.  The  court  ultimately  concluded  that  "in  light  of  [claimants'] 
complete  failure  to  even  attempt  to  meet  the  requirements  of  the 
federal  government  with  regard  to  mining  claimants,  their  adamant 
refusal  to  attempt  to  remedy  violations  of  State  and  County  health 
laws,  and  their  serious  overuse  of  the  surface  resources  under  the  guise 
of  mining  activity  which  is,  at  best,  minimal,  it  is  clear  that  [the 
United  States]  has  more  than  a  probable  chance  of  success  when  this 
matter  is  finally  adjudicated."  Id. 

In  the  instant  case,  appellants  did,  if  belatedly,  file  notices  of  intent. 
Moreover,  their  initial  notice,  when  filed,  was  more  than  adequate  to 
alert  BLM  to  the  uses  intended.  Thus,  one  would  logically  expect  that 
"a  chicken  house,"  which  was  noticed  in  appellants'  original  filing,  was 
for  the  purpose  of  housing  chickens,  and  it  is  therefore  hard  to  credit 
BLM's  surprise  that  chickens  were  found  on  the  claim.  The  original 
notice  also  referred  to  "3  trailer  houses,"  a  reference  which  was,  we 
believe,  more  than  sufficient  to  convey  to  BLM  appellants'  intent  to 
reside  on  the  claim.  In  fact,  the  record  is  abundantly  clear  that  the 
District  Manager  did  not  object  to  all  occupancy  on  the  claim  but 
rather  to  the  form  that  the  occupancy  took.  See  Memorandum  from 
Acting  District  Manager,  Medford,  to  State  Director,  dated 
February  28,  1983.  The  assertion  on  appeal  that  the  order  of 
noncompliance  "is  based  upon  a  conclusion  that  the  Crawfords  are 
occupying  the  mining  claims  for  the  purpose  of  having  a  residence, 
rather  than  for  mining  purposes,"  simply  cannot  be  supported  on  the 
present  record.  The  adamant  refusal  of  the  claimant  in  Bales  to 
attempt  to  follow  the  regulations  finds  no  real  parallel  in  the  instant 
case.37 

Independent  of  the  question  of  compliance  with  43  CFR  3809.1-3(a), 
however,  is  the  issue  whether  appellants'  activities  in  placing  the 
structures  on  the  claims  constitute  "unnecessary  or  undue 
degradation"  in  violation  of  43  CFR  3809.2-2.  Initially,  we  must  point 
out,  there  is  some  confusion  in  the  record  over  whether  or  not  such  a 
Finding  served  as  a  predicate  to  the  decision  below. 

The  notice  of  noncompliance  issued  by  the  District  Manager  had 
alleged  that  appellants  were  causing  undue  and  unnecessary 
degradation.  No  such  conclusion  appears  in  the  decision  of  the  State 
Director,  which  was  totally  premised  on  the  failure  of  appellants  to 
timely  file  the  notice  of  intent  and  therefore  did  not  examine  whether 
or  not  the  actions  of  appellants  unduly  or  unnecessarily  degraded  the 
Federal  lands.  This  confusion  is  exacerbated  by  the  brief  filed  on 


"  The  issue  of  compliance  with  Stale  and  local  health  and  environmental  protection  laws  is  discussed  infra. 
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behalf  of  BLM  which  addresses,  at  considerable  length,  the  argument 
that  appellants'  activities  did  constitute  "unnecessary  or  undue 
degradation."  See  Answer  at  2-3,  5-7. 38  But,  while  there  is  some 
ambiguity  over  whether  or  not  the  decision  of  the  State  Director  was 
premised  on  a  finding  of  "unnecessary  or  undue  degradation,"  it 
clearly  served  as  a  predicate  for  the  actions  of  the  District  Manager  in 
issuing  the  notice  of  noncompliance,  and  is,  thus,  properly  considered 
by  the  Board. 

It  is  important  to  recognize  that  while  the  concept  of  "unnecessary 
and  undue  degradation"  is  related  to  the  "reasonably  incident" 
standard,  it  is  somewhat  broader  in  scope.  As  an  example,  tailings 
from  a  mining  claim  are  often  deposited  in  proximity  to  the  mining 
area.  Use  of  land  for  this  purpose  would,  of  course,  be  a  use 
"reasonably  incident"  to  mining.  But  there  might  be  a  number  of  areas 
where  tailing  disposal  is  feasible.  A  mining  claimant  might  opt  to 
utilize  one  specific  site  to  the  exclusion  of  others  because  of  its  relative 
ease  of  access.  The  selected  site,  however,  may  have  impacts  on  other 
land  values  which  would  not  occur  were  alternate  sites  utilized.  In 
such  a  case,  it  might  well  be  determined  that  the  use  of  the  specific 
area  for  tailings  disposal  resulted  in  "unnecessary  or  undue 
degradation"  even  though  the  use  was  "reasonably  incident"  to 
mining. 

The  key  distinction  to  keep  in  mind  is  that  the  "reasonably  incident" 
standard  resolves  questions  as  to  the  permissibility  of  a  use  by 
determining  whether  or  not  the  use  is  reasonably  incident  to  the 
mining  activities  actually  occurring.  The  "unnecessary  or  undue 
degradation"  standard  comes  into  play  only  upon  a  determination  that 
degradation  is  occurring.  Upon  such  an  initial  determination,  the 
inquiry  then  becomes  one  of  determining  whether  the  degradation 
occurring  is  unnecessary  or  undue  assuming  the  validity  of  the  use 
which  is  causing  the  impact.  For,  if  the  use  is,  itself,  not  allowable,  it  is 
irrelevant  whether  or  not  any  adverse  impact  is  occurring  since  that 
use  may  be  independently  prohibited  as  not  reasonably  incident  to 
mining.39 

Thus,  the  allegation  that  appellants'  occupancy  was  causing 
unnecessary  or  undue  degradation  must  be  premised  on  the  impacts  of 


»  While  appellants'  Statement  of  Reasons  is  directed  primarily  to  the  "reasonably  incident"  standard,  it.  too  briefly 
discusses  the  question  of  degradation.  See  Statement  of  Reasons  at  11;  Exh.  A  at  3. 

»  Nothing  in  the  above  discussion  undermines  our  earlier  conclusion  that  the  "reasonably  incident"  standard 
always  subsumed  the  authority  to  examine  the  mode  of  mining  to  determine  its  reasonableness.  Thus,  the  "reasonably 
incident    standard  inquires  into  the  types  of  activities  occurring  to  determine  whether  they  cnn  be  reasonably  related 
to  tnedevelopment  of  the  mineral  deposit  which  has  been  discovered,  whereas  the  "unnecessary  or  undue 
degradation    standard  examines  the  impacts  of  the  mining  and  associated  activities  on  the  other  surface  values  to 
determine  whether  possible  adverse  impacts  can  be  ameliorated,  and,  if  so,  whether  the  failure  to  ameliorate  has 
resulted  in  unnecessary  or  undue  degradation.  With  respect  to  the  instant  case  it  would  be  possible  to  conclude  that 
occupancy  was  reasonably  incident  to  mining  but  that  the  form  or  situs  of  the  occupancy  resulted  in  unnecessary 
degradation- 
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that  occupancy  and  not  on  the  legitimacy  of  all  occupancy.40  Indeed, 
the  regulatory  definition  supports  this  analysis  since  it  defines 
"unnecessary  or  undue  degradation"  as  "surface  disturbance  greater 
than  what  would  normally  result  when  an  activity  is  being 
accomplished  by  a  prudent  operator  in  usual,  customary,  and  proficient 
operations  of  similar  character."  43  CFR  3809.0-5(k).  This  definition 
clearly  presumes  the  validity  of  the  activity  but  asserts  that  it  results 
in  greater  impacts  than  would  be  necessary  if  it  were  prudently 
accomplished. 

Examining  the  facts  of  the  instant  case  with  this  distinction  in  mind, 
it  is  immediately  apparent  there  is  a  demonstrable  conflict  between 
the  position  of  the  District  Manager  and  that  subsequently  taken  by 
BLM  in  its  responsive  brief.  The  District  Manager  clearly  objected  to 
the  type  of  occupancy,  rather  than  occupancy  per  se,  while  BLM  now 
asserts  that  all  occupancy  should  be  prohibited.  BLM's  argument 
actually  goes  not  to  the  question  of  unnecessary  or  undue  degradation 
but  to  whether  occupancy  is  reasonably  incident  to  the  mining 
activities  actually  occurring.  We  have  examined  this  matter  above  and 
will  not  repeat  our  discussion  here,  except  to  reiterate  our  view  that, 
where  mining  is  occurring,  a  BLM  determination  that  occupancy  is  not 
reasonably  incident  to  mining  activities  and  must  cease  cannot  be 
sustained  unless  the  claimant  has  been  first  afforded  notice  and  an 
opportunity  for  a  hearing. 

The  District  Manager,  however,  did  challenge  the  mode  of 
occupancy,  rather  than  occupancy  per  se.  The  problem,  however,  is 
that  he  never  focused  on  how  the  impacts  of  the  log  cabin  differed  from 
the  impacts  of  the  three  trailers  to  which  he,  apparently,  did  not 
object.  We  note  that  BLM  has  suggested  that  "it  is  apparent  that  when 
public  land  is  used  exclusively  by  an  alleged  mining  claimant  or 
operator  the  practical  effect  is  to  limit  the  use  of  that  land  for  other 
purposes,  including  recreational  use  by  members  of  the  public" 
(Answer  at  3).  While  this  may  be  true,  we  fail  to  see  how  it  advances 
resolution  of  the  instant  case.  As  has  been  noted,  "If  all  the  competing 
demands  reflected  in  FLPMA  were  focused  on  one  particular  piece  of 
public  land,  in  many  instances  only  one  set  of  demands  could  be 
satisfied."  Utah  v.  Andrus,  486  F.  Supp.  995,  1003  (D.  Utah  1979). 

Multiple  use  does  not  mean  that  every  acre  of  Federal  land  must  be 
amenable  to  every  possible  use  at  any  given  moment.  Indeed,  that  is  an 
impossibility.41  Nor  does  the  fact  that  one  use  necessarily  prevents  use 


'"t'ongress.  in  promulgating  section  3112(b)  of  FI.PMA.  43  U.S.C.  §  1732(b)  119821,  clearly  implied  that  (he  grant  of 
authority  to  the  Secretary  to  prevent  unnecessary  or  undue  degradation  was  an  amendment  to  the  mining  laws.  If  this 
were  true,  it  would  raise  the  ancillary  question  whether  a  valid  claim  in  existence  on  Oct.  21,  1!)7(».  was  subject  to  this 
provision.  See.  r.f>..  California  Portland  Cemetti  Corp.,  S3  IRLA  11  (1984).  Moreover,  if  this  language  were  treated  as  an 
amendment  of  30  U.S.C.  §  26  t  I9K2),  we  would  he  faced  with  the  anomalous  result  that  Congress  has  amended  the 
mining  laws  only  to  the  extent  they  apply  to  lands  administered  by  the  Secretary  of  the  Interior,  as  section  31)2  of 
FLl'MA  does  not  apply  to  Forest  Service  lands. 

However,  since  the  claims  in  the  instant  case  were  located  after  the  passage  of  FLPMA,  they  ore  clearly  subject  to 
its  provisions.  Therefore,  we  expressly  decline  to  decide  whether  the  last  sentence  of  section  302(b)  did,  in  fact, 
conslitule  a  change  in  the  mining  laws  and.  if  so,  lo  what  extent  it  is  applicable  to  valid  claims  (hen  in  existence. 

"  We  note  that  the  synopsis  of  the  case  record,  prepared  by  BLM,  stales  that: 

Continued 
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of  the  same  land  for  other  purposes  establish  that  degradation,  much 
less  unnecessary  or  undue  degradation,  has  occurred.  Rather,  the  focus 
must  be  on  how  the  specific  use  impacts  on  other  uses  to  a  degree 
greater  than  would  result  were  ordinary  prudence  and  care  exercised. 
The  present  record  is  inadequate  to  show  how  occupancy  in  a  cabin  has 
an  intrinsically  greater  impact  than  occupancy  in  three  trailers,  or 
how  appellants'  specific  occupancy  has  adversely  impacted  upon  the 
land  to  an  extent  greater  than  would  be  expected  from  the  occupancy 
of  a  "prudent  operator." 

The  record  does  raise  substantial  questions,  however,  as  to  the 
necessity  for  multiple  trailers,  the  need  for  maintaining  chickens  and 
the  justification  for  occupancy  on  a  year-round  basis  given  the  fact  that 
mining  is  limited  to  a  5-month  period.  While  we  recognize  situations 
may  occur  where  a  use,  arguably  ancillary  to  occupancy,  is  so 
egregious  as  to  warrant  a  declaration  that,  on  its  face,  its  impacts 
cannot  be  justified,  there  exist  sufficient  questions  on  the  present 
record  to  dissuade  us  from  entering  such  a  declaration  herein. 
However,  should  the  authorized  officer  decide  to  initiate  a  contest 
challenging  any  occupancy  of  the  claim  as  not  reasonably  incident  to 
mining  it  would,  at  that  time,  be  proper  to  examine  the  nature  and 
extent  of  appellants'  mining  activities  and  prescribe  appropriate  limits 
to  their  occupancy,  even  if  some  occupancy  could  be  found  justifiable 
as  reasonably  incident  to  their  mining. 

[6]  Occupancy  and  the  failure  to  timely  "notice"  it,  however,  were 
not  the  sole  bases  upon  which  the  State  Director  affirmed  the  issuance 
of  the  notice  of  noncompliance.  The  State  Director  also  concluded  that 
appellants  had  failed  to  obtain  necessary  state  permits.  We  will  now 
examine  this  question. 

There  is  no  question  that  the  failure  of  an  operator  to  obtain  any 
necessary  state  permits  would  serve  as  an  adequate  justification  for 
issuance  of  a  notice  of  noncompliance.  The  State  Director's  decision, 
however,  did  not  determine  that  various  permits  were  necessary  but 
merely  held  that  "one  or  more  permits  may  be  required"  (Decision 
at  4).  The  State  Director  then  listed  four  permits  embracing  various 
aspects  of  placer  mining  operations  which  might  be  required.  The 
problem  is  that  the  decision  never  identified  which  ones  were,  in  fact, 
required. 

Indeed,  one  of  the  permits  cited  by  the  State  Director  was  a  "Fill- 
Removal  Permit"  which  is  issued  by  the  State  Lands  Division  where  it 
is  anticipated  that  more  than  50  cubic  yards  of  material  within  the  bed 
of  a  natural  waterway  will  be  moved.  Yet,  a  memorandum  to  the  file, 
dated  April  5,  1983,  indicated  that  50  cubic  yards  of  material  had  not 


"The  existence  of  the  cabin  and  other  items  prevents  the  BLM  from  managing  the  surface  of  (he  earth  that  is 
occupied  by  the  cabin."  While  this  is,  of  course,  factually  true,  it  shows,  in  our  view,  a  fundamental  misconception  of 
multiple  use  management  as  explained  in  the  text- 
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been  moved  on  the  claims,  and  thus  it  would  seem  that  the  BLM  case 
file  contradicted  the  assertion  that  this  permit  might  be  needed. 

In  any  event,  the  mere  recitation  of  permits  that  might  be  required 
is  an  insufficient  basis  upon  which  to  support  issuance  of  a  notice  of 
noncompliance.  Such  notice  is  only  properly  issued  where  the 
authorized  officer  finds,  as  a  fact,  that  specific  permits  are  required 
and  have  not  been  obtained. 

The  present  record  displays  the  type  of  confusion  generated  when  a 
decision  is  premised  on  the  possibility  of  a  violation.  Thus,  appellants 
asserted  in  their  appeal  to  the  State  Director  that  "a  second  check  with 
the  issuing  state  agencies  showed  that  none  of  these  permits  were 
required  for  our  operation  to  date."  Beyond  this  assertion,  however, 
appellants  submitted  no  proof  these  permits  were  not  needed.  The 
record  is  as  devoid  of  documentation  showing  that  none  of  these 
permits  were  required  as  it  is  lacking  in  factual  allegations  that  any 
particular  permit  was  required. 

On  appeal,  appellants  assert  they  have  now  applied  for  all  of  the 
permits  mentioned  and  "have  either  received  approval  or  have  been 
told  that  permits  are  about  to  be  issued,  or  that  no  permit  is  needed" 
(Statement  of  Reasons,  Exh.  A  at  5).  While  we  realize  that  ultimate 
compliance  need  not  necessarily  vitiate  an  earlier  failure  to  comply,  we 
also  note  the  State  Director  concluded  that  "it  is  difficult  to  ascertain 
from  the  case  record  which,  if  any,  state  permits  were  required  for 
appellants'  operations  on  the  date  at  issue,  i.e.,  January  10,  1983" 
(Dec.  at  4).  In  view  of  the  impossibility  of  ascertaining  whether  or  not, 
as  of  January  10,  1983,  appellants  were  in  violation  of  any  state 
permitting  requirements,  and  in  light  of  their  uncontradicted 
assertions  that  they  have  obtained  or  are  in  the  process  of  acquiring 
any  that  may  be  needed,  we  will  set  aside  the  notice  of  noncompliance 
to  the  extent  it  was  premised  on  the  failure  to  timely  obtain  state 
permits.  In  the  future,  we  would  expect  that  a  decision  alleging  lack  of 
compliance  with  state  permitting  requirements  would  clearly  delineate 
the  permits  needed,  and  clearly  describe  the  basis  for  BLM's  conclusion 
that  they  were  required. 

In  summary,  where  mining  is  occurring  and  the  Government  seeks 
to  challenge  occupancy  as  not  reasonably  incident  to  such  mining 
activities,  the  Government  must  provide  notice  and  an  opportunity  for 
hearing  prior  to  ordering  the  cessation  of  occupancy.  Moreover,  since 
BLM  can  neither  approve  nor  disapprove  a  notice  of  intent  under  the 
present  regulatory  scheme,  the  failure  to  timely  file  such  a  notice  with 
BLM,  where  this  failure  is  subsequently  remedied,  does  not,  without 
more,  support  issuance  of  an  order  to  cease  all  occupancy.  Finally,  a 
BLM  challenge  that  occupancy  of  the  claim  is  causing  unnecessary  or 
undue  degradation  is  premised  not  on  a  challenge  that  all  occupancy 
should  be  prohibited  but  rather  is  based  on  the  conclusion  that  the 
impacts  of  the  specific  occupancy  complained  of  unnecessarily  or 
unduly  affect  other  surface  resources.  If,  upon  consideration  of  the 
foregoing,  BLM  desires  to  challenge  appellants'  occupancy  as  not 
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reasonably  related  to  their  mining  activities  or  the  specific  occupancy 
as  resulting  in  unnecessary  or  undue  degradation,  it  shall  bring  a 
contest  alleging  such  grounds. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Board  of  Land 
Appeals  by  the  Secretary  of  the  Interior,  43  CFR  4.1,  the  decision 
appealed  from  is  set  aside  and  the  case  files  remanded  for  further 
action  not  inconsistent  with  the  views  expressed  herein. 

James  L.  Burski 
Administrative  Judge 

We  concur: 

Franklin  D.  Arness 
Administrative  Judge 


WYMAN  CONSTRUCTION,  INC. 

IBCA-1669-4-83  Decided  May  31,  1985 

Contract  No.  0-07-10-C0109,  Water  and  Power  Resources  Service. 

Denied. 

1.  Contracts:  Construction  and  Operation:  Changed  Conditions 
(Differing  Site  Conditions)--Contracts:  Construction  and  Operation: 
Differing  Site  Conditions  (Changed  Conditions)--Contracts: 
Construction  and  Operation:  Drawings  and  Specifications-Contracts: 
Construction  and  Operation:  General  Rules  of  Construction 

A  claim  for  a  Category  1  Differing  Site  Condition  was  denied  where  a  contractor, 
engaged  in  core  drilling  operations,  encountered  a  layer  of  "basal  gravel    between  clay 
an!  granitic  bedrock,  and  the  drill  logs  appended  to  the  contract  included  core  boring 
results  and  profiles  which  on  their  face  gave  readily  discernible,  strong,  and  therefore 
entirely  reasonable  indications  within  the  meaning  of  the  Differing  Site  Conditions 
clause  that  such  conditions  should  have  been  anticipated  at  various  areas  of  the  site. 

2.  Contracts:  Construction  and  Operation:  Changed  Conditions 
(Differing  Site  Conditions)-Contracts:  Construction  and  Operation: 
Differing  Site  Conditions  (Changed  Conditions)~Contracts: 
Construction  and  Operation:  Drawings  and  Specifications-Contracts: 
Construction  and  Operation:  General  Rules  of  Construction 

A  claim  for  a  Category  1  Differing  Site  Condition  was  denied  where  it  was determined 
that  the  contractor  failed  to  properly  assess  the  information  to  which  the  Invitat  on  For 
Bids  directed  him,  and  the  contractor's  interpretation  of  the  materials  to  be  encountered 
during  drilling  operations  was  found  to  be  unreasonable. 

APPEARANCES:  Stuart  G.  Oles,  Oles,  Morrison,  Rinker,  Stanislaw  & 
Ashbaugh,  Seattle,  Washington,  for  Appellant;  W.  N.  Dunlop, 
Department  Counsel,  Boise,  Idaho,  for  the  Government. 
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3872  -  PROTESTS,  CONTESTS,  AND  CONFLICTS 


.01  Purpose.   This  Manual  section  provides  guidance  and  procedures  for 
initiating  and  processing  mineral  protests  and  contest  complaints. 

•02  Objectives.   The  objective  is  to  provide  instructions  for  properly 
initiating  and  processing  mineral  protests  and  contest  complaints  in  a 
timely  manner. 

.03  Authority.   The  General  Mining  Law  of  May  10,  1872,  17  Stat.  91, 
30  U.S.C.  36;  Administrative  Procedures  Act,  5  U.S.C.  Sec.  551;  43  CFR 
Parts  4  and  3870;  and  Bureau  Order  701,  as  amended. 

. 04  Responsibility. 

A.  Director  and  Associate  Director  are  responsible  for  the  overall 
minerals  management  program.  This  responsibility  is  exercised  through 
the  Assistant  Director,  Minerals  Management,  and  the  State  Directors. 

B.  State  Directors  are  authorized  to  take  all  actions  on  mining 
claims  pursuant  to  the  general  mining  laws  and  laws  supplemental  there- 
to. 

C.  Chief,  Division  of  Technical  Services  in  each  State-  Office  is 
authorized  to  take  all  actions  on  mining  claims. 

.05  Definitions. 

A.  Protest:   any  objection  raised  by  any  person  to  any  action 
proposed  to  be  taken  in  any  proceeding  before  the  Bureau  where  the 
elements  of  a  contest  are  not  present. 

B.  Contest:   a  proceeding  in  which  a  person  claims  title  to  or  an 
interest  in  land  adverse  to  the  title  or  interest  claimed  by  another 
person  in  the  same  land. 
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.1  Protest  Against  Mineral  Applications. 

.11  Initiation  of  Proceedings.   Protest  may  be  initiated  by  any 
person  who  files  an  objection  to  any  action  before  the  Bureau  with 
the  authorized  officer.   Also,  where  the  elements  of  a  contest  are  not 
present  in  a  private  contest  complaint  (see  43  CFR  4.450-2),  the 
complaint  may  be  treated  as  protest. 

A.  Contents  of  Protest.   A  protest  must  show  that  the  applicant 
has  failed  to  comply  with  the  law  in  some  matter  essential  to  a  valid 
entry  under  patent  proceedings  or  tha't  an  individual  has  a  joint  inter- 
est in  the  mineral  location  and  is  excluded  from  the  patent  application. 

B.  Service  Filing  Charge.   Upon  filing  with  the  Bureau,  a  pro- 
testant  must  remit  a  $10  nonrefundable  service  charge  (see  43  CFR 
3872.1(b)). 

.12  Protest  Disposition.  The  authorized  officer  may  take  any  action 
deemed  appropriate  in  response  to  a  protest  which  may  include  refining  a 
case  for  a  hearing  before  an  Administrative  Law  Judge. 

A.  Protest  Upheld.   Cancels  application  and  notifies  protestee 
and  protestant  of  the  decision  and  the  right  of  appeal. 

B.  Protest  Dismissed.   Takes  final  action  on  application  and 
notifies  protestant  of  the  dismissal  and  the  right  of  appeal  if  an  inter- 
est in  the  subject  of  the  controversy  is  held.   (See  BLM  Manual  Section 
1841.15.) 
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.2  Procedure  in  Contest  Cases.  -The  Government  may  initiate  contest 
for  determination  of  validity  of  any  mining  claim,  title  to  which  has 
not  passed  from  the  United  States.   Any  person  who  claims  title  to  or 
an  interest  in  land  adverse  to  another  party  also  claiming  title  to  or 
an  interest  in  public  domain  lands  may  initiate  private  contest  pro- 
ceedings to  have  the  adverse  interest  invalidated. 

.21  How  Initated. 

A.  Private  Contest.   Contestant  must  file  in  the  proper  BLM 
Office  a  complaint,  made  under  oath,  setting  forth  the  information 
as  required  by  43  CFR  4.450-4,  together  with  filing  fee  of  $10  and  a 
deposit  of  $20  toward  reporting  fees.   No  later  than  30  days  thereafter, 
a  copy  of  the  complaint  must  be  served  on  contestee  and  within  30  days 
after  service  upon  contestee  proof  of  service  must  be  filed  in  the 
proper  BLM  Office. 

B.  Government  Contest.   Request  for  initiation  of  a  contest 
must  be  supported  by  a  mineral  report  and  other  information  to  be 
included  in  a  complaint  (see  43  CFR  4.451).   The  request  for  contest 
action  must  be  submitted  to  the  proper  BLM  Office  having  jurisdiction 
over  the  land. 

.22  Review  of  Request  for  Government  Contest.   All  requests  for 
initiation  of  Government  contests  must  be  reviewed  by  the  State  Office 
minerals  specialist  for  technical  adequacy  and  for  adequacy  of  the 
charges  to  be  inserted  in  the  compliant  to  assure  that  they  reflect 
the  findings  and  are  supported  by  the  facts  presented  in  the  mineral 
report. 

A.  Charges .   Standard  charges  for  complaints  are  given  in  BLM 
Manual  Section  3924.3.   Charges  other  than  standard  charges  may  be 
reviewed  by  the  Solicitor  or  counsel,  as  appropriate,  for  his  comments 
and  recommendations  on  their  legal  adequacy. 

B.  Types  of  Proceedings.   Conditions  relating  to  the  status  of 
the  land  on  the  date  of  mining  claim  location  dictate  the  type  of  pro- 
ceedings to  be  instituted  against  a  mining  claim.   Such  conditions  may 
either  allow  an  administrative  decision  to  be  issued  declaring  the 
claim  to  be  null  and  void  ab  initio  or  require  a  complaint  to  be 
issued,  bringing  charges  ana  allowing  the  contestee  a  right  to  a  hearing. 


BLM  MANUAL  Rel.  3-37 

10/6/76 


•  22B1 

3872  -  PROTESTS,  CONTESTS,  AND  CONFLICTS. 

1-   Administrative  Decision.   Where  mining  claims  are  located 
after  the  lands  are  withdrawn  or  segregated  from  mineral  location  and 
such  withdrawals  or  segregations  are  a  matter  of  record  with  the  Bureau 
of  Land  Management,  the  mining  claimant  has  not  acquired  a  right  to  the 
property- and  a  hearing  is  not  required.   An  administrative  decision 
setting  forth  the  reasons  must  be  issued  declaring. the  claims  null 
and  void  ab  initio. 

2.   Complaint.   Where  the  records  show  that  at  the  date  of 
location  of  the  mining  claim  the  lands  were  subject  to  mineral  loca- 
tion, the  claimant  may  not  be  divested  of  his  property  without  proper 
notice  of  a  hearing  to  determine  the  validity  of  his  claim.   A  notice 
of  adverse  proceedings  must  be  given  by  issuance  and  service  of  a 
complaint. 

.23  Processing  of  Government  Contest. 

A.   Administrative  Decision.   The  authorized  officer  issues  in 
narrative  form  an  administrative  decision  which  must  contain  the  follow- 
ing elements:   Name  of  claim,  date  of  location  of  claim,  claimant, 
geographical  position  of  claim,  facts  identifying  the  withdrawal  or 
other  segregation  (including  date  of  posting  of  withdrawal  on  records), 
a  statement  that  the  land  was  not  open  to  location  on  the  date  the 
claim  was  located,  and  that  the  claim  is  declared  null  and  void  ab 
initio.   (See  Illustrations  1  and  2.) 

1.   Service.   Claimant  must  be  served  by  certified  mail  at  the 
last  known  address. 

(a)   Constructive  Service  by  Recordation.   Where  claimant 
cannot  be  reached  at  his  last  known  address  or  the  address  of  the 
claimant  is  unknown,  an  administrative  decision  must  be  recorded  in  the 
county  records  of  the  county  in  which  the  claims  are  located,  unless  in 
conflict  with  State  laws.   On  a  large"  investigation  project,  where  a 
number  of  claimants  cannot  be  located  or  served,  one  decision  may 
include  all  such  claimants,  see  Illustration  3.   A  copy  of  the  decision 
for  recordation  must  be  posted  in  the  public  room  of  the  proper  BLM 
Office  for  a  30-day  period  after  date  of  recordation. 

.(1)  Where  service  by  recordation  is  necessary,  a 
certificate  or  affidavit  of  diligent  search  must  be  prepared  and  executed 
by  the  examiner  and  placed  with  the  official  case  file.   (See  43 
CFR  4. 451-2 (g)  and  BLM  Manual  Section  3924,  Illustration  1, f or  an 
example  of  a  diligent  search  record.) 
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2.  Recordation  of  Administration  Decision.   Where  the  law  re- 
quires ,   an  administrative  decision  cancelling  a  mineral  entry  or  a 
mining  claim  must  be  recorded  in  the  county  records  in  the  county  in 
which  the  claims  are  located.   (For  example: P. L.  35  9,  30  U.S-C.  Sec.  621.) 

3.  Surveyed  Claims.   In  all  cases  the  administrative  decision 
cancelling  a  mineral  entry  or  a  mining  claim  should  be  distributed  to 
the  Cadastral  Engineer's  Office  for  purposes  of  cancelling  the  mineral 
survey. 

B.   Complaints .   Issues  complaint  on  Form  1850-7  (see  Illustratiort 
4.) 

1 .   Essential  Elements  for  Complaint  in  Government  Contest. 


(a)   Contestees:   parties  to  be  named  as  contestees  must  be 
the  locators,  any  subsequent  transferees  having  interest  as  shown  by  the 
official  records,  or  any  other  known  parties  claiming  interest,  except 
in  matters  involving  a  mineral  application  for  patent  where  the  parties 
of  interest  in  the  application  must  be  named  as  contestees. 

(b)  Name  of  claim. 

(c)  Addresses  of  contestees,  or  names  and  addresses  of 
appropriate  party  to  be  served  on  behalf  of  contestee.   (See  .23B3.) 

(d)  Legal  description  of  the  land  involved. 

(e)  Recordation  data:  date  of  location  of  claim,  book, 
page,  and  place  of  recordation,  as  well  as  recordation  data  for  any 
amendments  or  transfers. 

(f)  Conveyances:  name  of  original  locator  and  any  sub- 
sequent transferees. 

(g)  Proceedings  pending  for  acquisition  of  title  to  or  an 
interest  in  the  land,  such  as  public  sale,  oil  and  gas  lease,  etc. 

(h)   Charges  being  instituted  against  the  claims. 


NOTE :   For  charges  used  in  publication  see  BLM  Manual 
Section  3924. 31F  and  Appendix  1. 
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(i)   Prayer  for  relief:   all  complaints  must  contain  as  a 
prayer  for  relief  that  "mining  claims  be  declared  null  and  void."  Where 
the  Mineral  Entry  Final  Certificate  is  issued  in  an  application  for 
mineral  patent,  the  complaint  must  contain  an  additional  prayer  for 
relief  that  "mineral  entry  be  cancelled"  (See  BLM  Manual  Section 
3862.8lA3c  and  d.)  It  must  also  contain  the  prayer  that  the  application 
for  patent  be  rejected  where  the  Mineral  Entry  Final  Certificate  has  not 
been  issued. 

( j )  Address  of  contestant  and  name  and  address  of  any 
adverse  party:   if  initiated  on  behalf  of  another  Government  agency, 
that  agency  must  be  named  as  an  adverse  party.   (United  States  v. 
Roy  Jones,  10  IBLA  112,  March  1973) 

(k)   Signature:   all  copies  of  the  complaint  to  be  served 
upon  contestees  must  be  signed  by  an  authorized  officer.   A  signed 
original  must  be  retained  as  part  of  the  official  case  record. 

2.  Distribution  of  Complaint. 

(a)  Each  named  contestee. 

(b)  The  Government  Official  requesting  initiation  of  the 
proceedings. 

(c)  Case  file  must  retain  one  signed  copy  and  at  least 
two  conformed  copies.   In  the  event  of  an  answer,  the  signed  copy  is 
required  by  the  Administrative  Law  Judge,  one  copy  is  required  by  the 
appropriate  legal  counsel,  and  one  copy  is  retained  for  the  Bureau 
records. 

3.  Parties  to  be  Served. 

(a)   Service  must  be  made  on  actual  party:  named  as  contestee. 
Each  and  every  party  named  as  contestee  in  the  complaint  must  have  pro- 
per notice  of  the  complaint. 

(1)  Mining  claims  may  or  may  not  be  community  property. 
In  States  where  the  State  Statutes  specifically  provide  that  mining 
claims  are  not  community  property,  and  if  husband  and  wife  are  named 
as  contestees,  each  must  be  served  separately. 
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(b)  If  a  corporation,  partnership,  or  association  is  named 
as  contestee,  service  of  the  complaint  must  be  made  upon  any  officer 
authorized  to  conduct  the  affairs  of  such  organization.   Such  service 
would  legally  bind  the  corporation.   Service  may  be  made  through  an 
agent,  provided  the  corporation  has  made  special  appointment  of  a  statu- 
tory agent  to  receive  service  of  process  in  contest  proceedings. 
(United  States  v.  Al  Sarena  Mines,  Inc.  61  I.D.  280,  (1954).) 

(c)  Exceptions  to  service  on  actual  party  -  qualifications 
required. 

(1)  If  contestee  is  deceased,  the  heirs  or  devisees 
must  be  determined  by  obtaining  a  certified  copy  of  appropriate  pro- 
ceedings in  the  probate  known  to  be  of  the  deceased  person's  estate. 
All  heirs  must  be  served.   (United  States  v.  Robert  N.  Johnson,  et  al, 
A-30828,  Solicitor's  Opinion,  January  29,  1968.) 

(2)  If  contestee  is  one  who  has  not  reached  the  age  of 
majority  or  a  person  who  has  been  legally  adjudged  of  incompetency, 
the  legal  guardian  or  the  committee  of  such  person  must  be  served,  or 
if  there  is  no  legal  guardian  or  committee,  service  must  be  made  on  the 
person  having  charge  of  the  minor  or  incompetent  person.   (Solicitor's 
Opinion  M-36514,  August  1958.) 

(3)  Service  may  be  made  upon  an  attorney  at  law  whose 
client  is  the  person  to  be  served— if,  and  only  if,  such  client  has 
authorized  the  attorney  to  represent  him  in  the  matter  involving  the 
service.   (United  States  v.  Montezuma  Iron  and  Pigment  Co. ,  14  IBLA  114, 
December  1973.) 

(4)  Service  may  be  made  upon  an  attorney  in  fact  if  such 
designation  is  actually  shown  authorized  under  the  power  of  attorney  to 
accept  service  on  behalf  of  the  contestee  to  be  served.   (Solicitor's 
Opinion  M-36514,  August  1958.) 
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4.  Service  of  Complaint.   Compliance  with  requirements  of  a 
complaint  must  be  satisfied  by  one  of  the  following: 

(a)  Mail  a  signed  copy  of  the  complaint  by  certified 
mail,  return  receipt  requested,  with  the  delivery  instructions  marked 
"Deliver  to  Addressee  Only."  Only  the  signature  of  the  addressee  is 
acceptable  as  proof  that  the  appropriate  party  has  been  served. 

(b)  Have  a  copy  of  the  complaint  personally  delivered  to 
contestee  and  have  deliverer  file  proof  of  the  service  by  a  written 
statement  for  the  record.   Deliverer  should  either  have  a  witness  to 
the  delivery  or  make  his  statement  under  oath  as  to  the  delivery. 
Statement  must  show  date  of  service  on  contestee.   (See  Illustration  5.) 

(c)  If  someone  other  than  the  addressee  has  signed  the 
certified  mail  receipt  card,  or  if  the  receipt  card  has  been  lost,  proof 
of  receipt  and  date  thereof  may  be  requested  from  the  contestee  by 
securing  contestee 's  signature  on  an  acknowledgment  of  service  state- 
ment.  (See  Illustration  6.) 

(d)  Service  by  publication  where  diligent  search  has  failed 
to  locate  the  whereabouts  of  contestee. 

5.  Publication. 

(a)  Publication  cannot  be  commenced  without  a  diligent 
search  having  been  made  to  locate  those  contestees  whose  addresses  are 
unknown  or  who  have  not  been  served  at  their  last  known  addresses.   A 
statement  of  diligent  search  must  be  made  as  required  under  43  CFR 

4. 451-2 (g)  and  filed  as  a  part  of  the  official  case  file.   (See  BLM 
Manual  Section  3924.23  and  Illustration  1  for  an  example  of  a  diligent 
search  record. ) 

(b)  An  attempt  must  be  made  to  serve  contestees  at  their 
last  known  address  by  certified  mail  either  as  part  of  the  diligent 
search  or_  within  15  days  after  the  first  publication.   All  returned 
undelivered  mail  is  retained  as  evidence  in  the  official  case  file. 

(c)  The  notice  of  contest  to  be  published  must  be  prepared 
containing  all  information  as  set  forth  under  43  CFR  4.450-5(b) (2)  (see 
Illustration  7)  and  must  be  published  for  five  successive  weeks  in  a 
newspaper  approved  by  the  Bureau  for  such  publications.   The  newspaper 
must  be  one  of  general  circulation  in  the  area  of  the  claim.   The  pub- 
lisher must  be  requested  to  furnish  an  affidavit  of  publication  showing 
dates  of  publication  together  with  a  copy  of  the  notice  as  published. 

A  copy  of  the  notice  of  contest  as  transmitted  for  publication,  showing 
dates  of  publication,  must  be  posted  in  the  public  room  of  the  appro- 
priate BLM  Office.   (See  43  CFR  4. 450-5 (b) (3) (iii) . )  Proof  of  the  posting 
must  be  certified  by  the  designated  officer  and  placed  in  the  case  file. 
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6.  Amendment  to  Complaint.   Where  the  name  of  a  new  claimant 
surfaces  subsequent  to  issuance  of  a  complaint,  the  complaint  may  be 
amended  to  show  the  name  of  the  new  claimant.   (United  States  v.  Dianne 
Gibson,  16  IBLA  246,  July  19,  1974.) 

7.  Answers .   An  answer  must  be  filed  in  the  proper  BLM  Office 
within  thirty  days  from  date  of  service  of  the  complaint  or  last  date 
of  publication. 

(a)  An  extension  of  time  for  filing  an  answer  may  be 
granted  under  the  provisions  of  43  CFR  4.422(d). 

(b)  An  untimely  answer  filed  not  later  than  ten  days  after 
it  was  required  to  have  been  filed  must  be  considered  in  accordance 
with  43  CFR  4.422(a).   If  the  answer  is  filed  after  the  grace  period  for 
declaring  the  claim  null  and  void,  if  final  certificate  has  been  issued, 
and  if  otherwise  appropriate,  cancel  Mineral  Entry,  reject  the  mineral 
patent  application,  and  request  Cadastral  Survey  to  cancel  Mineral 
Survey  if  necessary. 

(c)  If  an  answer  is  timely  filed  the  case  record  is 
forwarded  to  the  appropriate  Administrative  Law  Judge  with  Transmittal 

of  Contest  or  Other  Proceedings  for  Hearing,  Form  1850-1  (See  Illustration 
8.)   The  case  record  to  the  Administrative  Law  Judge  must  include: 
the  signed  original  of  the  complaint;  proof  of  proper  service  on  con- 
testee;  the  answer;  and,  where  BLM  is  not  contestant,  proof  of  Service 
on  contestant  (the  field  report  must  never  be  sent  to  the  Administrative 
Law  Judge) .   whoever  requested  initiation  of  the  contest  must  be  notified 
of  any  answer  filed.   In  addition,  in  BLM  cases,  the  Field  Solicitor 
and  other  affected  parties  such  as  grazing  lessees  must  be  notified. 

8.  Unanswered  Complaint.   If  a  complaint  or  publication 
remains  unanswered  after  the  time  allowed  for  response,  a  decision 
declaring  the  claim  null  and  void  must  be  issued  to  contestees,  or  in 
situations  involving  publications  the  decision  must  be  a  part  of  the 
official  record.   (See  Illustration  9.)  Advise  all  interested  parties. 

9.  Hearings  and  Appeals  Concluded.   After  the  hearing  and 
appeal  process  has  been  completed,  disposition  of  the  case  must  be  in 
accordance  with  those  instructions  set  forth  in  the  final  decision. 
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10 •   Final  Decision  Cancelling  Mineral  Entries  or  Mining  Claims. 

(a)   Recordation.   Where  the  law  requires,  an  adminis- 
trative decision  cancelling  a  mineral  entry  or  declaring  a  mining  claim 
null  and  void  must  be  recorded  in  the  county  records  in  the  county  in 
Which  the  claim  is  located.   (For  example,  see  P.L.  359). 

[b^   Surveyed  claims.   In  all  cases, the  administrative  deci- 
sion cancelling  a  mineral  entry  or  a  mining  claim  should  be  distributed 

to  the  Cadastral  Engineer's  Office  for  the  purpose  of  cancelling  the  min- 
eral  survey.  ° 

c-  Abatement  of  Contest  Action.  Abatement  of  a  contest  is  not 
automatic  upon  the  withdrawal  of  a  mineral  patent  application  during  the 
pendency  of  a  contest  action.   The  Bureau  is  charged  with  the  obligation 
to  inquire  into  the  validity  of  claims  on  public  land,  whether  an  appli- 
cation has  been  filed  or  not. 

!•   Procedure  When  Application  is  Withdrawn. 

(a)  BLM  case  :  request  recommendation  of  State  Director  on 
whether  to  abate  or  further  prosecute  the  contest  action  and  proceed 
accordingly.   Notify  applicant  of  State  Director's  recommendation. 

(b)  Forest  Service  or  otner  agency:  request  recommendation 
of  Forest  Service  or  other  agency  and  proceed  accordingly. 

(1)  If  application  is  withdrawn  in  response  to  complaint 
rather  than  answered,  and  the  decision  is  to  continue  the  contest,  allow 
30  days  for  contestee  to  answer  specifically  to  allegations  of  complaint . 

•  24  Processing  of  Private  Contest. 

A.   Complaint.   Complaint  must  be  reviewed  for  completeness  as  to 
all  essential  elements  as  required  by  43  CFR  4.450-4. 

1-   Supporting  Documents.   Where  statements  of  fact  are  alleged 
in  the  complaint  which  do  not  appear  of  record,  such  statements  must  be 
corroborated  under  oath  by  at  least  one  witness  (43  CFR  4.450-4(c)). 


• 
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2.  Parties  to  be  Served.   Each  contestee  of  record  in  the 
proper  BLM  office  must  be  served.   (See  43  CFR  4.450-5.) 

3.  Service  of  Complaint.   Service  must  be  as  set  forth  under 
.23B3,  with  the  following  exceptions: 

(a)  Publication.   Where  contestee  cannot  be  located,  con- 
testant is  responsible  for  ordering  and  making  payment  of  publication. 

(b)  Diligent  Search.   An  affidavit  of  diligent  search  and 
supporting  affidavits  are  required  as  set  forth  under  4. 450-5 (b). 

(c)  Posting  on  Land.   The  contestant  must  post  a  copy  of 
the  published  notice  in  a  conspicuous  place  upon  the  land  involved. 

4.  Proof  of  Service.   Proof  of  service  upon  Contestee  muSi  be 
filed  in  the  proper  BLM  office  as  required  by  43  CFR  4.450.5(c). 

B.  Summary  Dismissal.   If  the  complaint  does  not  contain  the 
essential  elements  or  if  the  contestees  are  not  properly  served,  the 
complaint  must  be  dismissed  by  the  authorized  officer. 

NOTE:   Where  contestee  responds  prior  to  dismissal  of  the 
complaint,  defect  in  service  must  be  deemed  waived. 

C.  Answer.   Contestee  must  file  his  answer  with  the  proper 

BLM  Office  within  thirty  days  after  service  or  date  of  last  publication. 
He  must  also  file  proof  of  service  of  the  answer  on  the  contestant.   If 
proper  service  is  not  made,  the  Bureau  decides  the  case  without  a 
hearing.   If  the  answer  is  found  to  be  in  order,  the  case  is  prepared 
for  transmittal  to  the  Administrative  Law  Judge  as  set  forth  under 
.23B7(c). 
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.3  Presumption  as  to  Land  Returned  as  Mineral. 

.31  Land  Status.  Public  land  returned  upon  the  survey  records  as 
mineral  must  be  withheld  from  entry  as  agricultural  land  until  the  pre- 
sumption arising  from  such  a  return  is  overcome. 
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.4  Procedure  to  Dispute  Record  Character  of  Land. 
.41  Lands  Entered  as  Agricultural. 

A.  Mineral  Lands  Entered  as  Agricultural. 

1.  Under  laws  which  require  submission  of  final  proof  after 
due  notice  by  publication  and  posting: 

(a)  Entryman  files  a  proper  non-mineral  statement  in  the 
absence  of  allegations  that  the  land  is  mineral  and 

(b)  Entryman  submits  a  satisfactory  showing  of  character  of 
land  with  the  final  proof. 

2.  Under  laws  in  which  the  submission  of  final  proof  after 
due  publication  and  posting  is  not  required: 

(a)  Give  notice  by  publication  for  60  days, 

(b)  Post  notice  in  local  office  for  period  of  publication, 
and 

(c)  Submit  affirmative  proof  as  to  the  character  of  the 
land. 

B.  Lands  Entered  as  Agricultural  Alleged  to  be  Mineral  or  Applied 
for  as  Mineral. 

1.  Proceed  as  in  a  contest  (See  .2). 

2.  Practice  is  governed  by  rules  in  force  for  contest  cases. 
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.5   Testimony  at  Hearings  to  Determine  Character  of  Lands. 

.51  Mineral  Character  Hearing.   A  hearing  to  determine  the  character 
of  the  land  may  be  held  before  an  Administrative  Law  Judge,  either 
through  a  protest  or  contest"  action  (See  .1  and  .2). 

A.  Examination  of  Mineral  Claimants.   The  claimants  and  witnesses 
must  be  thoroughly  examined  with  regard  to  the  character  of  the  land 
(see  43  CFR  3872.5(a)). 

B.  Testimony  as  to  Agricultural  Potential.   The  testimony  should' 
show  the  agricultural  capacities  of  the  land  through  statements  of 
claimant  and  witnesses  (see  43  CFR  3872.5(b)). 

C.  Testimony  as  to  Existence  of  Valuable  Deposits  of  Minerals. 
When  an  attempt  is  made  to  prove  the  mineral  character  of  lands  entered 
under  the  agricultural  laws ,  testimony  should  show  when  valuable  de- 
posits of  minerals,  if  any,  were  first  known  to  exist  on  the  lands . 
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Sample  Administrative  Decision 


IN  HEPLY  »E> 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND   MANAGEMENT 

ARIZONA  STATE  OFFICE 

2400  VALLEY  BANK  CENTER 

PHOENIX.  ARIZONA  85073 


CERTIFIED  MAIL-  RETURN  RECEIPT  REQUESTED 


DECISION 


Hiram  Crouse 
Russell  Brothers 
Eva  Brothers 


July  7,  1975 


Balla  Callia  No.  2 
Lode  Mining  Claim 


Mining  Claim  Declared  Null  6.  Void  Ab  Initio 

The  Balla  Callia  No.  2  Lode  Mining  Claim  was  located  March  12,  1970, 
by  Hiram  Crouse,  Russell  Brothers,  and  Eva  Brothers,  as  recorded 
April  10,  1970,  in  Volume  604,  page  603,  official  records  of  Yuma 
County,  Arizona.   The  claim  is  located  in  sec.  17,  T.  5  N.  ,  R.  14  W.  , 
GSR  Mer. ,  Yuma  County,  Arizona. 

The  lands  involved  were  included  in  Notice  of  Proposed  Withdrawal 
for  the  Central  Arizona  Project  A-997,  posted  on  the  official 
records  on  May  12,  1967.   Posting  of  this  notice  on  the  official 
records  had  the  effect  of  segregating  the  lands  from  location  under 
the  mining  laws. 

The  location  of  the  Balla  Callia  No.  2  claim,  being  March  12,  1970, 
was  made  after  the  lands  were  closed  to  mining  location.   Therefore, 
the  Balla  Callia  No.  2  Lode  Mining  Claim  is  invalid  and  declared 
null  and  void  ab  initio. 

Where  it  may  be  observed  that  the  lands  were  not  open  to  entry  at 
the  time  of  the  claim  location,  there  is  no  necessity  for  the 
Government  to  initiate  formal  contest  proceedings.   (U.  S.  v.  Rudolph 
Chase  et  al,  IBLA  72-133  (Dec.  1972)) 

The  above-named  claimants  are  allowed  the  right  of  appeal  to  the 
Board  of  Land  Appeals,  Office  of  the  Secretary,  in  accordance  with 
the  regulations  in  43  CFR  Part  4.400.   If  an  appeal  is  to  be  filed, 
the  notice  of  appeal  must  be  filed  in  this  office  so  the  case  file 
can  be  transmitted  to  the  Board.   To  avoid  summary  dismissal  of  the 
appeal,  there  must  be  strict  compliance  with  the  regulations. 


(Chief,  Division 


if  Technical  Services 


Enclosures 
Form  1842-1 
Appeals  Cir. 
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3872  -  PROTESTS,  CONTESTS,  AND  CONFLICTS 
Sample  Closing  Decision  (Administrative) 


IN  BEM-Y  KE.FE.K  TO 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 

ARI20NA  STATE  OFFICE 

2400  VALLEY  BANK  CENTER 

PHOENIX.  ARIZONA  85073 


August  25,  1975 


CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED 


DECISION 


Balla  Callia  No.  2 
Lode  Mining  Claim 


Hiram  Crouse 
Russell  Brothers 
Eva  Brothers 

Mining  Claim  Declared  Null  &  Void  Ab  Initio 
Contest  Closed 


On  July  7,  1975,  the  above  mining  claim  was  declared  null  and  void 
by  decision  from  this  office.   Said  claim  was  located  subsequent  to 
segregation  of  the  lands  from  location  under  the  mining  laws  by 
Notice  of  Proposed  Withdrawal  for  Central  Arizona  Project,  A-997 
posted  on  May  12,  1967. 

The  decision  was  received  by  Hiram  Crouse  and  Eva  Brothers  on 
July  9,  1975,  and  by  Russell  Brothers  on  July  11,  1975,  as  indicat- 
ed by  the  certified  mail  receipts. 

No  appeal  to  the  decision  was  filed  within  the  time  allowed.   There- 
fore, the  Balla  Callia  No.  2  Mining  Claim  is  declared  null  and  void 
and  the  contest  is  closed  of  record. 


Chief,  Division  of  Technical 


Services 
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3872  -  PROTESTS,  CONTESTS,  AND  CONFLICTS 
Sample  Decision  for  Recordation  (Administrative) 


IN  REPLY  REFER  TO 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND   MANAGEMENT 

ARIZONA  STATE  OFFICE 

2400  VALLEY  BANK  CENTER 

PHOENIX.  ARIZONA  85073 


UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR,  BUREAU  OF  LAND  MANAGEMENT , 
ARIZONA  STATE  OFFICE,  DIVISION  OF  TECHNICAL  SERVICES,  Phoenix,  Arizona. 
NOTICE  OF  ADMINISTRATIVE  DECISION  TO:   Wayne  C.  Johns  and  Dave  Crismon; 
also,  all  other  persons  unknown  claiming  any  right,  title,  lien,  estate 
or  interest  in  one  or  more  of  the  lode  mining  claims  listed  herein. 
WHEREAS,  it  appears  that  your  addresses  are  unknown  and  that  you  cannot 
be  found  after  a  diligent  search,  you  and  each  of  you  are  hereby 
notified  that  pursuant  to  Title  43,  Code  of  Federal  Regulations  Part 
4.400,  the  United  States  of  America  has  issued  an  administrative 
decision  against  each  of  the  following  lode  mining  claims  situate 
in  the  County  of  Maricopa,  State  of  Arizona,  within  parts  of  sees. 
4  and  5,  T.  2  N.  ,  R.  7  E. ,  GSR  Mer. ,  Arizona:   Phoenix  Barium  Nos.  1 
through  8  lode  mining  claims,  located  March  20,  1962,  as  recorded 
March  26,  1962,  in  Docket  4079,  pages  54,  56,  58,  66,  68,  70,  72,'  and 
74  respectively,  official  records  of  Maricopa  County,  Arizona.   It  is 
alleged  in  the  administrative  decision,  under  A-6364,  with  respect  to 
the  aforementioned  lode  claims  that:   Notice  of  Proposed  Withdrawal 
A-5453  posted  on  the  official  Bureau  of  Land  Management  Records  on 
May  2,  1960  segregated  the  lands  from  location  under  the  mining  laws, 
and  the  claims  are  determined  to  be  nul  and  void  ab  initio.   The 
decision  is  pending  in  the  Division  of  Technical  Services,  Bureau 
of  Land  Management,  2400  Valley  Bank  Center,  Phoenix,  Arizona,  85073. 
Unless  an  appeal  to  the  Board  of  Land  Appeals,  Office  of  the  Secretary 
is  filed  in  the  Division  of  Technical  Services,  Bureau  of  Land  Manage- 
ment, 2400  Valley  Bank  Center,  Phoenix,  Arizona,  85073,  within  thirty 
(30)  days  after  the  recordation  of  this  notice,  date  shown  as  below, 
the  allegations  of  the  decision  will  be  taken  as  admitted  and  the 
subject  claims  will  be  declared  null  and  void  ab  initio. 


Q*ju 


^dU. 


(Signed  by  Chief,  Div  of  Tech 
Services) 


Date  of  Recordation 
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Illustration  5 
C,  2384(b)) 


IN  REPLY  REFER  TO: 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 
316  North  26th  Street 
P.O.  Box  30157 
Billings,  Montana  59107 


Date 

AFFIDAVIT  OF  PERSONAL  SERVICE 

I,  John  J.  Jones ,  certify  that  on         (date) ,  I  personally 

delivered  a  Mining  Claim  Contest  Complaint  (Form  1850-7)  involving  the 
Silver  Dollar  Lode        _   Mining  Claim,  Contest       M  18444           to 
Jack  Smith ;        Dillon,  Montana  60609 . 


Witness 


Jane  Brown 


Uu 


/o.-^-?i 


John  y  Jon^s 


*    JSL_\ 


.'^e-1916 
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Acknowledgment  Format 


Illustration  6 
(.  23B4(c)) 


IN  REPLY  REFER  TO 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 

Arizona  State  Office 

3022  Federal  Building 

Phoenix,  Arizona     80525 


United  States  of  America 


Jack  Smith 


Involving:   Silver  Dollar  Lode  Mining 
Claim 


Dated:  january  13,  1975 


ACKNOWLEDGEMENT  OF  SERVICE 

I  hereby  acknowledge  the  delivery  to  me  of  a  true  copy  of  the 
Mining  Claim  Contest  Complaint  (Form  1850-7),  Contest  No.   M18444 
of  the  Authorized  Officer  in  the  above  referenced  case. 


Signed  this   20th   day  of    January 


,   1975 


Signature 


SaM      Uaa  to  ~^ 
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3872   -   PROTESTS,    CONTESTS,    AND   CONFLICTS 
Sample  Notice  for  Publication 


UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
State  Office 
3022  Federal  Building 
Phoenix,  Arizona  85025 


NOTICE  FOR  PUBLICATION 
NOTICE  OF  CONTEST 


Notice  is  hereby  given  that  pursuant  to  Title  43,   Code  of  Federal 
Regulations,  Part  1852,   the  United  States  of  America  has  instituted  a 
contest  against  each  of  the  mill  sites,   lode  or  placer  mining  claims 
set  forth  below,   located  in  the  County  of  Maricopa,  within  the  Cave 
Creek  Semi-Regional  Park,   embracing  the  Si  sec.   24,   and  all  of  sec.   25, 
T.  6  N.,  R.  3  E.,   lots  3,   4,  B£S\&,   SEi  sec.   19,  lots  1,   2,   3,   4,  E-^s&s 
(all)   sec.  30,  lots  1,  2,  3,   4,  EM,  Bt  (all)   sec.  31,   T.  6  N.,_R.   4  E. 
GSR  Mer. ,   Arizona.     Copies  of  complaints  issued     in  connection  with  the 
subject  contests  have  been  served  upon  those  claimants  whose  addresses 
have  been  found.     To  all  persons  unknown  claiming  any  right,  title,   lien, 
estate,   or  interest  in  any  of  the  mill  sites,   or  lode  or  placer  mining 
claims  listed  herein,   and  to  those  known  claimants  listed  below,  whose 
addresses  are  unknown,   and  could  not  be  found  after  a  diligent  search, 
you  and  each  of  you,  your  heirs,  personal  or  legal  representatives, 
successors  or  assigns,   are  hereby  notified  of  the  contest  action  taken 
against  your  claim  or  claims:      Contest  A-3911  -  Copper  Top  #' s  1  thru 
5  claims  -  Martin  A.   Julian  and  George  Loftus,    claimants;   A-3912  - 
Neenie  Prospect  claim  -  Sidney  Cordell  Almonrode,    claimant;   A-3913  - 
Cave  Creek  Placer  #3,   amended  -  Dale  L.   Moran,    claimant;   A-3914  -  Go 
John  #'  s  1  and  2  claims  -  Martin  A.   Julian  and  George  Loftus,    claimants; 
A-3915  _  Silver  Queen  claim  -  Ray  Culver,   Martin  A.   Julian,    and  George 
Loftus,    claimants;   A-3916  -  Go  John  #' s  1  and  2  claims  -  John  H.   Asher 
and  Harold  K.   Schultz,    claimants;   A-3917  -  Dorris  claim  -  Henry  J. 
Walters,    claimant;   A-3919  -  Jerc  -  Jr.  #'  s  1,   2,  3,   and  4  claims  -  S. 
Almonrode,   R.   Brown,   A.   Jenkins,   James  Mecham,   and  E.    (Eddie)   Simmons, 
claimants;   A-3920  -  Thunderbird  #' s  1  thru  12,   amended,    and  Copper  Hill 
#2,   amended,    claims  -  J.D.   Coleman,    claimant;   A-3921  -  Thunderbird 
#' s  13  thru  30,   amended,    claims  -  J.  D.   Coleman,    claimant;   A-3922  - 
Saguaro  #' s  1  and  3  claims  -  Owen  R.  Adams,    claimant;   A-3923  -  Thunder- 
bird #'s  1  and  2  claims  -  John  D.   Coleman  and  Alex  J.   Parker,    claimants; 
A-3924  -  "Indian  Blue  Jem"  No.   1  claim  -  Cecil  Ragsdale  and  Henry  Walters, 
claimants;   A-3925,   Thunderbird  #' s  4,    5,   and  6  claims  -  John  D.   Coleman, 
claimant;   A-3926  -  Thunder  Bird  #* s  7  thru  12  claims  -  John  D.    Coleman 
and  James  H.  Larson  (Lawson)    claimants;   A-3927  -  Midnight  Safari  claim  - 
James  H.   Mills,    claimant;    A-3928  -  Seneca  Chief  Claim  -  Henry  J.   Walters, 
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claimant.   It  is  alleged  in  the  contest  proceedings  with  respect 
to  each  of  the  foregoing  lode,  placer,  and  mill  site  claims  that: 

(a)  the  land  embraced  within  the  claim  is  nonmineral  in  character; 

(b)  minerals  have  not  been  found  within  the  limits  of  the  claims  in 
sufficient  quantities  to  constitute  a  valid  discovery  and  (c) 

that  the  mill  site  is  not  being  used  or  occupied  for  mining  or 
milling  purposes  auxiliary  thereto.   The  contests  are  pending  in 
the  Arizona  State  Office,  Bureau  of  Land  Management,  2400  Valley 
Bank  Center,  Phoenix,  Arizona  85073.   Unless  an  answer  to  the 
complaint  is  filed  in  such  office  within  thirty  (30)  days  after 
th;  fifth  publication  of  this  notice,  date  shown  below,  the  allega- 
tions of  the  complaint  will  be  taken  as  admitted  and  each  contest 
will  be  decided  without  a  hearing.   This  notice  will  be  published 
once  a  week  for  five  successive  weeks  on  the  following  dates:  April 
t,  13,  20,  27,  and  May  4,  1975.   Dated  this  1st  day  of  April  1975, 
UNITED  STATES  OF  AMERICA  by  Glendon  E.  Collins,  Chief,  Division  of 
Technical  Services,  Arizona  State  Office,  Bureau  of  Land  Management. 


(Signature) 


> 


I 
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Example  of  a  Complaint 
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Form  1850-7 

C.23B) 


Font.  1850-7 
(<S*pt*mb*r  1975) 


L 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 
(Address) 


Contest  Number 
A-4988 


United  States  of  America. 


John  Doe 

Jane  Doe 
John  Smith 


Involving: 

White  Cloud 
White  Cloud  #1 
White  Cloud  #2 

Lode  Mining  Claims 


Contestee(s) 


COMPLAINT 
(Contest  of  Mining  Claims) 

In  accordance  with  Title  43,  Code  of  Federal  Regulations,  Part  A,  the  United  States  of  America,  acting 
by  and  through  the  State  Director,  Bureau  of  Land  Management,  Department  of  the  Interior,  and  on  behalf 
of    the  Forest    Service,    U.S.    Department   of  Agriculture 
brings  this  contest  against  the  contestee(s)  named  above,  and  aUeges; 

1.    The  lands  hereinafter  described  are  public  lands  of  the  United  States, 

2  The  contestant  is  informed  and  believes  that  the  above-named  contestee(s)  is  (are)  the  owneKs), 
or  asserts  the  ownership,  of  the  above-named  unpatented  mining  claim(s).  The  contestant  is  also  informed 
and  believes  that  the  contestee(s)  is  (are)  the  only  party  (parties)  of  interest  and  that  the  cootestee's(s') 
address(es)  is  (are): 


John  Doe 
(Address) 


Jane  Doe 

(Address) 


John  Smith 
(Address) 


The  contestant  is  also  informed  and  believes  that  the  contestee(s)  is  (are)  over  the  age  of  twenty-one 
years  except: 


No  Exception 


or     Unknown 


3.    Said  mining  claim(s)  is  (are)  situate  in    Santa   Cruz 
State  of  Arizona  ,  and  is  (are)  further  identified  as  follows: 


County. 


Situate  in  parts  of  W^SEfc  and  E*jE%B*sSWk  sec.  23,  T.  22  S.  ,  R.  16  E.,  GSR  Mer., 
Arizona,  within  the  Coronado  National  Forest,  Red  Rock  Mining  District.   Said 
claims  were  located  by  James  D.  Allen  dh  11/17/67  as  recorded  11/17/67  in  Book 
85  of  Mines,  pages  101,  102,  and  103,  official  records  of  Santa  Cruz  County, 
Arizona.   Said  claims  were  acquired  by  above-named  Contestees  on  7/1/70  as  shown 
by  Quit  Claim  Deeds  recorded  7/3/70  in  Docket  110,  pages  90,  91,  and  92,  official 
records  of  Santa  Cruz  County,  Arizona. 
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A.    So  far  as  known  to  the  contestant,  there  are  no  proceedings  pending  for  the  acquisition  of  title  to, 
or  an  interest  in,  the  above-described  lands,  except: 

The  request  from  the  Forest  Service  for  a  validity  determination  on  this  claim. 

The  identical  area  of  the  White  Cloud  claim  is  also  covered  by  a  lode  mining 
claim  known  as  Red  Rock  located  by  John  Reynolds.   The  Red  Rock  Lode  Mining 
claim  is  the  subject  of  Contest  A-3678. 


5.    Contestant  charges  separately  and  collectively  that; 

a.  A  valid  mineral  discovery  as  required  by  the  mining  laws  of  the 
United  States  does  not  exist  within  the  limits  of  the  White  Cloud, 
White  Cloud  #1,  and  White  Cloud  #2  mining  claims. 

b.  The  land  embraced  within  the  White  Cloud,  White  Cloud  #1 ;    and  White 
Cloud  #2  claims  is  nonmineral  in  character  within  the  meaning  of 

the  mining  laws. 

c.  The  mineral  material  found  on  the  claims  is  not  a  locatable 
mineral  according  to  30  USC  611. 


Wherefore.  Contestant   requests  that  it  be  allowed  to  prove  its  allegations  and  that  one,  or  both,  of  the 
following  actions  be  taken,  as  indicated: 

1.  n  The  Mineral  entry  be  cancelled. 

2.  (j<3C  Said  Mining  Claim(s)  be  declared  null  and  void. 


NOTICE 


This  complaint  is  filed  in  the     Arizona   State  Office 


,  Bureau  of  Land 


Management,  Room  2400    .     Valley   Bank   Center 


(Street  address) 


Phoenix 


Arizona 


85073 


,  and  any  papers 


(City)  (State) 

pertaining  thereto  shall  be  sent  to  such  office  for  service  on  the  contestant,    and  ^__ > 

Attorney  for  Forest  Service,  USDA,  (Address). 

Unless  contestee(s)  files  (file)  an  answer  to  the  complaint  in  such  office  within  thirty  (30)  days  after 
service  of  this  notice  and  complaint,  the  allegations  of  the  complaint  will  be  taken  as  admitted  and  the 
case  will  be  decided  without  a  hearing  Any  answer  should  be  filed  in  accordance  with  Title  43,  Code  of 
Federal  Regulations,  Part  4  a  copy  of  which  is  attached.  (Circular  2164) 


Dated  this  1st      day  of    December 


1975. 


United  States  of  America 


A 


<&L- 


Attorney  for  F.  S. 
Regional  Forester 


By_ 

Chief^  Division  of  Technical  Services 

(Title) 
Bureau  of  Land  Management 
Department  of  the  Interior 


tt  GPO  1A75-MH 


Rel.   3-37 
10/6/76 


0 


3872  -  PROTESTS,  CONTESTS,  AND  CONFLICTS 
Transmittal  of  Contest  or  Other  Proceeding  for  Hearing 


Illustration  8,  page  1 

Form  1850-1 

(.23B7(c)) 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

TRANSMITTAL  OF  CONTEST  OR  OTHER  PROCEEDING  FOR  HEARING 


To; 


Administrative  Law  Judge 


Salt  Lake  City,   Utah 


(City  and  State) 


The  proceeding  identified  herein  and  in  the  accompanying  official  records  is  transmitted  to  you  for  hearing  and  deci- 
sion,  pursuant  to  the  rules  of  practice  (43  CFR,  Part  4)  and  "or  other  governing  authority. 


1.    Parties 

Conlestam(s)  or  Proponent(s) 

United  States  through  BLM  for 
Forest  Service 


VS.      Contestee(s)  or  Respondent  is) 

David  Obenstine'  T.   0.   Witcher 

637  Coronado  Drive  P.O.   Box  1893 

Prescott,   Ariz.   86301.  Prescott,   Ariz  36301 


2.    Kind  of  proceeding 

Contest  of  mining  claim  not  under 

patent  application 

4     Date  proceeding  commenced 

Answer  timely  filed  May  11,  1975 


6.    Lands  are  located  ii 

Yavapai  County 


8.    Date  for  hearing 

As  your  work  schedule  permits 


10.    Costs  to  BLM  'applies  only  lo  BLM  contests) 
~  Are  reimbursable 
X    Are  not  reimbursable 


3.    Contest  or  other  number(s) 


State 


Arizona 


Number^) 


A- 10  56 


5.    Number  of  claims,  entries,  or  leases  involved 
four  


Suggested  place  for  hearing 
~_X  County  seat    Prescott,   Arizona 
~  Other  f explain  m  remarks) 


9.    Filing  of  motion  by  Government,  if  a  party,  for  prehear- 
ing conference 

Is  anticipated 

_X  Is  not  anticipated 


11.   Remarks    T>0#  witcher  quitclaimed  his  right,   title,   and  interest  to  David  Obenstine 
February  2,    1975.    Copy  of  quitclaim  deed  in  case  file,   L.0. 

To  be  notified  of  any  action  taken: 

Richard  L.   Fowler,   Attorney  in  Charge,  Office  of  the  General  Counsel,   USDA, 
Room  A017  Federal  Building,    517  Gold  Avenue,   SW,   Albuquerque,   New  Mexico     87101 


Date 


June  5,   1975 


Signature 


Copy  to:    Assistant  Director  (300) 
Regional  Forester 
Richard  Fowler 
David  Obenstine 


.«&.    um 


Attachments:    Related  Official  Files 
Contest 


(iKStrurt'ons  on  reieTiei 


Form  18S0-1    iMi'ch  1974) 
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INSTRUCTIONS 

(Items  not  specified  are  self-explanatory) 


item  1  -  In  proceedings  to  which  the  United  States. is  a 
party,  specify  the  Federal  agency  directly  involved. 
Ordinarily  this  will  be  the  Bureau  of  Land  Manage- 
ment or  the  Forest  Service.  Thus,  for  example,  show 
as:    U.S.  through  BLM,  or  U.S.  through  F.S. 


Kind  of  Proceeding: 


If  numerous  private  parties  are  involved,  the  name  of 
each  need  not  be  shown.  Name  one  or  more  of  such 
parties  followed  by  el  al  to  indicate  there  are  others. 

items  2  and  4  —  Complete  these  items   using  whichever 
of  the  following  is  appropriate: 


Show  as  commencing  date: 


Contest  of  Desert  Land  Entry  (43  CFR  2521.8) ) 

Contest  of  Homestead  Entry  (43  CFR  2511.4-2(0) ) 

Contest  of  Oil  and  Gas  Lease(s)  (43  CFR  3000.4  and  43  CFR  3100) )       Date  answer  to  complaint  was  filed 

Contest  of  Mineral  Patent  Application  (43  CFR  3872) ) 

Contest  of  Mining  Claim(s>  not  under  P. A.*  (43  CFR  3872) ) 

Placer  Mining  (43  CFR  3736.2) )        Date  of  State  Director's  request  to 

Rights  to  Leasable  Minerals  (43  CFR  3742) )        Administrative    Law    Judge    that  a 

Surface  Rights  (43  CFR  3713) )        hearing  be  held 

Date  of  filing  of  a  document  or  other 

action  leadingdirectlv  to  the  deter- 
Other  Urivtitih   hrtefh    ana'  cite  statutory  or  other  basis) )  ,  .  ,     .    .    . 

'*  mination  to  refer  to  an  Administra- 

tive Law  Judge  for  a  hearing 


Iter;  5  —  Show  onh  the  number  of  claims,  etc.,  against 
which  the  proceeding  itself  is  directed.  Do  not 
include  any  claims,  applications,  etc.,  which  are  not 
the  subject  of  the  proceeding  even  though  they  may 
involve  the  same  lands. 

Item  6  -  Give  State  and  County.     In  Alaska,  locate  with 
respect   to  geographic  features  or  settlements '  e.g. 
tuo  miles  ut'st  ol   Talkeetna). 

lien:  $  —  Use  only  for  purpose  of  requesting  priority  in 
hearing  the  case  and  issuance  of  decision,  such  re- 
quest to  be  fully  explained  under  remarks.     Authority 


for  scheduling  cases   for  hearing  rests   solely   with 
the  Administrative  Law  Judge. 

Attachments  -  The  official  file  transmitted  to  the  Admin- 
istrative Law  Judge  will  include  those  documents 
essential  to  show  the  subject  matter  ('e.g..  applica- 
tion for  mineral  patent)  of  the  proceeding  and  how  it 
arose  (e.g..  the  complaint  and  ansuer).  The  file 
will  include  up-to-date  status  information  if  pertinent 
to  the  disposition  of  the  proceeding.  Do  not  include 
in  the  file  any  reports  of  field  examinations  or  ex 
parte  filings  by  any  parties  dealing  with  questions 
of  fact  which  will  be  at  issue  in  the  hearing  before 
the  Administrative  Law  Judge. 


'  Commonly    referred   to    as 
applications 


adi  ersing"   unpatented   mi} 


which    conflict    u  i.'h    other 


of    the    land   or    title     transit 
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Format  for  Closing  Decision  -  Unanswered  Complaint 


1 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  LAND  MANAGEMENT 

Land  Office 

3022  Federal  Building 

Phoenix,  Arizona  85025 


IN  REPLY  REFER  TO: 

A-4553 
(LO/Hins) 


June  5,  1975 


CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED 


DECISION 


Thomas  Kinder 


Kinder  No.'s  1,  2,  3, 
Kinder  No.'s  1,  2,  3,  Extension 
Placer  Mining  Claims 


Mining  Claims  Declared  Null  and  Void 
Contests  Closed 

On  April  10,  1975   the  United  States  Department  of  Interior,  Bureau 
of  Land  Management,  on  behalf  of  the  United  States  Department  of; 
Agriculture,  Forest  Service,  filed  a  complaint  against  the  Kinder 
No.'s  1,  2,  3,  and  Kinder  No.'s  1,  2,  3  Extension  Placer  Mining 
Claims,  situated  in  parts  of  SW1/4SW1/4SW1/4  Sec.  13,  parts  of  SE1/4 
Sec.  14,  parts  Sec.  23,  and  parts  of  W1/2W1/2NW1/4,  Sec.  24,  T.  11  N. , 
R.  14  E. ,  within  the  Sitgreaves  National  Forest.   The  complaint  charged 
that: 

a.  A  valid  discovery  as  required  by  the  mining  laws  of  the 
United  States  does  not  exist  within  the  limits  of  the 
Kinder  No.  1,  Kinder  No.  2,  Kinder  No.  3,  Kinder  No.  1 
Extension,  Kinder  No.  2  Extension,  and  Kinder  No.  3 
Extension  placer  mining  claims. 

b.  The  land  embraced  within  the  limits  of  said  claims  is  non- 
mineral  in  character  within  the  meaning  of  the  mining  laws. 

c.  These  claims  were  not  located  in  good  faith  for  proper  uses 
under  the  mining  laws . 

The  complaint  was  served  on  April  11,  1975,  by  certified  mail  to 
Thomas  Kinder,  Contestee.   No  response  to  the  allegations  of  the 
complaint  was  made  within  the  time  allowed.   Therefore,  the  above 
subject  mining  claims  are  hereby  declared  null  and  void  and  the 
contest  is  closed. 

(J<iXw.   b&JL 
Chief,  Division  of  Technical  Services 

Box  498,  Earp,  California  92242 


By  Certified  Mail  to: 
Thomas  Kinder,  P.  0. 

cc:   Regional  Forester 
Richard  L.  Fowler 
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.01  Purpose.  The  purpose  of  this  Manual  Section  is  to  provide  guidance 
and  procedures  for  mineral  contest  actions  to  determine  the  extent  and 
validity  of  rights  claimed  against  the  United  States  under  the  mining 


laws. 


02  Objectives.  The  objectives  are  to  assure  that  valid  rights  and  uses 
are  recognized  and  invalid  claims  and  uses  eliminated  or  stopped  through 
administrative  contest  proceedings. 

.03  Authority. 

A.  Cameron  v.  United  States,  252  U.S.  450  (1920) 

B.  Section  5  of  the  Administrative  Procedures  Act  (5  U.S.C.  Sec.  554; 
et.  seq. ,  1982). 

C.  43  CFR  4.450  et  seq. 

.04  Responsibility.   (See  BIM  Manual  Section  3890.04) 

.05  References. 

(See  Bureau  Manual  Sections  3060,  3833,  3860,  3870,  3893,  and 
Handbook  H-3890-1.) 

.06  Policy.   (Reserved) 
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.1  Initiating  Mineral  Contest  Actions.  All  mineral  contest  actions  must 
be  based  on  an  approved  mineral  examination  report  prepared  by  a 
qualified  mineral  examiner  unless  the  contest  is  initiated  for 
unauthorized  surface  use  of  mining  claims.   (See  Bureau  Manual  Sections 
3060  and  3893).   The  report  must  contain  factual  data  which  supports 
conclusions  as  to  the  validity  or  use  of  the  mining  claim.  At  a  minimum, 
the  conclusions  must  state  whether  or  not  a  discovery  of  a  valuable 
mineral  deposit  has  been  made  or  the  use  and  occupancy  of  the  claim  is 
not  reasonably  incident  to  exploration,  development,  mining,  or  milling 
of  the  claims.  When  appropriate,  depending  upon  the  reason  for  the 
mineral  investigation,  conclusions  should  be  made  concerning  such  things 
as  mineral  character  of  the  land,  whether  the  mining  claimant  located  the 
claim  in  good  faith,  whether  the  material  claimed  is  considered  a 
valuable  mineral  under  the  mining  laws,  etc.  The  conclusions  should  be 
stated  in  terms  of  the  applicable  statute,  regulation,  or  case  law. 

.11  Mineral  Contest  Proceedings.  If  a  contest  action  is  recommended, 
the  claimants  are  served  with  a  complaint  setting  forth  the  charges  (see 
Manual  Section  3872).  They  have  30  days  to  answer  the  complaint.  If  the 
claimants  answer  the  complaint,  a  fact-finding  hearing  is  held.  On  the 
basis  of  the  testimony  given  at  the  formal  hearing,  the  Administrative 
Law  Judge  determines  whether  the  charges  are  sustained  and  then  renders  a 
decision.  The  claimants  or  the  agency  may  file  an  appeal  of  the  decision 
to  the  Interior  Board  of  Land  Appeals.   If  the  charges  are  not  answered 
by  the  claimants  within  the  time  allowed,  they  are  taken  as  admitted  and 
a  decision  implementing  the  charges  is  issued  by  the  proper  BLM  State 
Office.  The  claimants  may  file  an  appeal  to  an  adverse  decision  to  a 
court  of  competent  jurisdiction. 

.12  Conflicts  of  Record.  A  contest  action  is  not  necessary  where 
mining  claims  have  been  located  after  lands  were  withdrawn,  segregated, 
or  otherwise  not  open  to  mineral  entry.   Such  claims  are  null  and  void  ab 
initio.  A  decision  should  be  issued  declaring  such  claims  null  and  void 
ab  initio.   (See  Bureau  Manual  Section  3833  for  the  procedures  to  follow 
iii  this  matter. )  Lode  claims  located  partially  on  lands  not  open  to 
mineral  entry  are  not  null  and  void  ab  initio.   (See  Manual  Section 
3833.64).  On  land  not  open  to  mineral  entry,  always  be  aware  of  valid 
existing  rights.  When  in  doubt,  check  the  Public  Land  Order  and 
controlling  statute  for  clarification. 
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.2  Service  on  Mining  Claimant.   For  a  mineral  contest  complaint  to  be 
served,  all  owners  must  be  found  so  that  personal  service,  if  possible, 
can  be  accomplished.   This  information  is  obtained  from  the  Bureau's 
mining  claim  recordation  files.   (See  Bureau  Manual  Section  3633.5.) 

.21  Personal  Service.  The  current  address  of  the  claimant  must  be 
ascertained  so  that  he  may  be  served  personally  or  by  certified  mail 
restricted  delivery,  return  receipt  requested,  with  a  copy  of  the  contest 
complaint.  The  return  receipt  card  or  affidavit  of  service  must  be 
placed  in  the  case  file  after  service  is  rendered. 

.22  Service  on  Corporations.   The  laws  of  the  State  in  which  the 
mining  claim  is  located  dictate  who  may  legally  receive  documents  in  the 
name  of  the  corporation.  Generally,  one  or  more  officers  of  the 
corporation  are  authorized  to  accept  such  documents.   Service  is  rendered 
as  in  .21  above. 

.23  Service  by  Publication.   If  personal  service  is  not  possible, 
constructive  service  (informing  the  party  of  a  complaint  or  contest  by 
some  legal  means  other  than  personal  service)  is  authorized.   The 
regulations  at  43  CFR  4.450-5,  provide  for  publication  as  a  means  of 
gaining  constructive  service.   Before  publication  can  be  made,  a  diligent 
search  for  all  claimants  must  be  made  (see  Appendix  1).  If  the  diligent 
search  reveals  a  claimant(s),  personal  service  must  be  attempted. 

.24  Deceased  Claimants.  If  the  claimant  dies,  the  estate  and 
executor  or  administrator  of  the  estate,  and  if  necessary,  the  heirs  of 
the  claimant,  must  also  be  served  as  contestees. 
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.3  Contest  Charges.  The  mineral  examiner,  through  the  approved  mineral 
report,  should  recommend  what  specific  charges  are  to  be  made  in  the 
complaint.   Proper  construction  of  contest  charges  is  the  foundation  upon 
which  mineral  contests  are  based.  Preparation  of  proper  charges  require 
a  thorough  knowledge  of  the  applicable  statute,  regulation,  and  case 
law.   Contest  charges  must  be  carefully  tailored  to  the  evidence 
available  and  to  the  underlying  goals  sought  in  the  contest.  For 
example,  if  the  only  goal  of  the  contest  is  to  obtain  a  determination 
that  the  mining  claim  is  null  and  void,  then  all  charges  bearing  on  the 
claim's  validity  which  can  be  supported  by  evidence  should  be  included  in 
the  complaint.  On  the  other  hand,  if  it  is  desired  to  establish  a 
particular  point  of  law  through  case  law  then  only  that  question  should 
be  raised.  When  appropriate,  the  charges  should  be  worded  as  follows: 

.31  Lode  and  Placer  Mining  Claims. 

A.  Lack  of  Discovery. 

1.  "Minerals  have  not  been  found  within  the  limits  of  the 
claim(s)  in  sufficient  quantities  and/or  qualities  to  constitute  a 
discovery  of  a  valuable  mineral  deposit."   (See  Castle  v.  Womble,  19  L.D. 
455  [1894].) 

B.  Marketability. 

1.   "No  discovery  of  a  valuable  mineral  has  been  made  within  the 
limits  of  the  claim  because  the  mineral  present  is  not  actually  or 
prospectively  marketable." 

C.  Common  Varieties. 

1.  "The  mineral  material  found  within  the  limits  of  the 
claim(s)  is  not  a  valuable  mineral  deposit  under  Section  3  of  the  Act  of 
July  23,  1955,  (69  Stat.  367;  30  U.S.C.  601)." 

2.  "No  discovery  of  a  valuable  mineral  has  been  made  within  the 
limits  of  the  claim  because  the  mineral  material  is  not  actually  or 
prospectively  marketable  now  and/or  was  not  actually  or  prospectively 
marketable  prior  to  the  Act  of  July  23,  1955." 

3.  The  (name)  mining  claim  contains  material  which  is 
principally  valuable  for  use  as  fill,  sub- base,  ballast,  riprap  or 
barrow,  for  which  ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to  July  23,  1955. 
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D.  Building  Stone  Placer  Claims. 

1.   "The  land  involved  is  not  chiefly  valuable  for  building 
stone." 

E.  Nonmineral  Tracts  in  Placer  Claims. 

1.   "The  (legal  description  of  a  10  acre  tract)  is  nonmineral  in 
character  and  should  be  excluded  from  the  (name)  placer  claim." 

F.  Failure  to  do  Assessment  Work. 

1.   "The  claimant(s)  has  failed  to  substantially  comply  with  the 
requirements  for  annual  assessment  work  on  each  of  the  claims  as  required 
by  the  statutes  (30  U.S.C.  28;  R.S.  2324)  and  the  regulations 
(43  CFR  3851.3)." 

.32  Mill  Sites. 

A.  Connected  With  Lode  Claims. 

1.  "The  land  involved  is  not  being  used  or  occupied  for 
purposes  of  mining,  milling,  processing,  beneficiation,  or  other 
operations  in  connection  with  a  lode  mining  claim." 

2.  "The  land  embraced  by  the  (name)  mill  site  is  determined  to 
be  mineral  land." 

B.  Connected  With  Placer  Claims. 

1.  "The  land  involved  is  not  being  used  or  occupied  for 
purposes  of  mining,  milling,  processing,  beneficiation,  or  other 
operations  in  connection  with  a  placer  mining  claim." 

2.  The  land  embraced  by  the  (name)  mill  site  is  determined  to 
be  mineral  land. 
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C.   Custom  Mill  Sites. 

1.  "The  land  involved  does  not  contain  a  quartz  mill  or 
reduction  works,  nor  is  it  used  or  occupied  for  mining  or  milling 
purposes. " 

2.  "The  land  embraced  by  the  (name)  mill  site  is  determined  to 
be  mineral  land." 

.33  Unauthorized  Surface  Use  of  a  Mining  Claim  or  Millsite.  These 
are  surface  use  contests  to  resolve  mining  claim  occupancy  situations 
where  the  occupancy  is  not  for  reasons  reasonably  incident  to 
exploration,  development,  or  production  of  a  mining  claim  or  mill  site. 
These  are  authorized  by  43  CFR  3712.1  and  the  Departmental  holding  in 
Bruce  W.  Crawford  et  ux,  86  IBLA  350  (1985),  92  ID  208  (1985). 

A.   Crawford  Style  Contests. 

1.  The  (name)  lode/placer  claim/mill  site  is  not  being  occupied 
for  uses  that  are  reasonably  incident  to,  or  necessary  for,  prospecting, 
mining,  or  processing  operations  under  the  mining  laws  as  provided  for  by 
43  CFR  3712.1  and  Section  4(a)  of  the  Act  of  July  23,  1955. 

2.  The  (name)  lode/placer  claim/millsite  is  not  being  occupied 
in  good  faith  for  purposes  of  prospecting,  mining,  or  processing 
operations  under  the  mining  laws. 
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,4  Post  Contest  Actions. 

.41  Adverse  Decision-No  Appeal.   The  case  file  is  closed  and  a 
decision  issued  to  the  claimant  to  that  effect,  citing  the  decision  of 
the  Administrative  Law  Judge  or  the  IBLA.   Ihe  MCR  computer  data  base  is 
updated  accordingly. 

.42  Adverse  Decision-Appeal  Taken.   The  case  file  is  placed  in 
pending  status  and  the  MCR  computer  data  base  is  updated  accordingly. 

.43  Remands  from  the  Interior  Board  of  Land  Appeals.  Upon  certain 
occasions,  the  Board  will  remand  a  contest  action  to  the  Bureau  or  the 
Administrative  Law  Judge  for  further  action  to  resolve  the  issues.   The 
Board  will  issue  an  order  with  specific  instructions  to  be  followed  in 
each  instance.  The  State  Office  will  follow  the  terms  of  the  Order 
expressly  and  process  the  necessary  actions  in  a  timely  manner. 

.44  Judicial  Remands.   If  the  case  is  taken  into  Federal  Court  by  the 
claimant  after  review  by  the  IBLA,  the  decision  of  the  Federal  Courts  is 
implemented  by  the  State  Office.   Ihe  MCR  computer  data  base  is  updated 
accordingly. 
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United  States  Department  of  the  Interior 

OFFICE  OF  THE  SOLICITOR 

Room  2004 

Federal  Building  -  U.S.  Courthouse 

300  Booth  Street 

Reno,  Nevada  89502 


January  18,  1967 


Memorandum 


To: 


From: 


Assistant  Land  Office  Manager,  Minerals, 
BLM,  Reno 

Field  Solicitor,  Reno 


Subject:   Service  by  publication  in  mineral  contest  cases; 
"diligent  search" 

You  requested  my  views  on  when  service  by  publication  is  authorized 
in  mineral  contest  cases  and  particularly  what  efforts  must  be  taken  to 
satisfy  the  requirement  of  "diligent  search"  before  publication  is 

authorized. 

The  United  States  Constitution  (5th  Amendment)  provides  that  no 
person  shall  be  deprived  of  his  property  "without  due  process  of  law". 
"Due  process  of  law"  is  defined,  inter  alia,  as: 

"Law  in  its  regular  course  of  administration 
through  courts  of  justice." 

"Due  process  of  law  in  each  particular  case  means, 
such  an  exercise  of  the  powers  of  the  government  as 
the  settled  maxims  of  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the  class  of  cases 
to  which  the  one  in  question  belongs." 

Bouvier's  Law  Dictionary  (Rawles'  3rd  Rev.),  pp.  946  and  949.  Due 
process  of  law  excludes  all  arbitrary  dealings  with  persons  or  property, 
and  excludes  all  interference  not  in  accord  with  established  principles 
of  justice,  including  the  right  to  a  hearing  with  an  opportunity  to 
cross-examine  and  oppose  with  evidence.   It  is  fundamental  that  due 
process  under  the  Constitutional  provision  requires  a  notice  and  a 
hearing. 
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The  term  "property"  within  the  "due  provision",  supra,  includes 
every  interest  one  may  have  in  anything  and  everything  that  is  the 
subject  of  ownership  by  man,  together  with  the  right  to  freely  posses, 
enjoy,  and  dispose  of  the  same.  A  valid  mining  claim  gives  an 
exclusive  right  of  possession  and  enjoyment,  and  the  claim  is  property 
in  the  fullest  sense.   Cole  v.  Ralph,  252  U.  S.  286,  295  (1920).   Thus, 
a  hearing  on  the  validity  of  a  mining  claim  is  a  hearing  on  a  claim  to 
property.   Although  there  are  no  specific  statutory  requirements  that 
a  hearing  be  held  before  the  Interior  Department  declares  a  mining 
claim  null  and  void,  it  has  been  recognized  (even  before  the  Admini- 
strative Procedure  Act  (5  U.  S.  C.  sec.  1001  et  seo_.))  that  the  power 
of  the  Interior  Department  to  determine  that  a  mining  claim  is  invalid 
requires  an  adequate  hearing,  and  that  a  mining  claimant's  property 
right  in  his  claim  may  not  be  invalidated  except  in  accordance  with 
the  requirements  of  due  process  of  law.   Cameron  v.  United  States,  252 
0.  S.  450,  460-461  (1920);  United  States  v.  Keith  V.  O'Leary,  63  I.  D. 
341  (1956).   In  the  cited  O'Leary  case,  the  Department  held  for  the 
first  time  that  the  hearing  requirements  of  the  Administrative  Pro- 
cedure Act  are  applicable  to  hearings  on  the  validity  of  mining  claims. 
Section  5  of  the  Administrative  Procedure  Act  (5  U.  S.  C.  sec.  1004) 
requires,  in  cases  subject  thereto  (such  as  proceedings  on  the 
validity  of  mining  claims) ,  that  the  Government  give  "proper  notice" 
to  persons  whose  property  rights  are  being  adjudicated. 

The  Department's  present  rules  of  practice  (43  CFR,  Part  1850) 
were  promulgated  to  comply  with  the  Administrative  Procedure  Act  when 
it  was  determined  (O'Leary  case,  supra)  that  a  mining  claim  is  a  claim 
to  property  which  may  not  be  declared  invalid  without  proper  notice. 
The  regulations  (43  CFR  1852.1-5)  provide  that: 

"the  complaint  must  be  served  upon  every  contestee.   If 
the  contestee  is  of  record  in  the  land  office,  service  may 
be  made  and  proved  as  provided  in  sec.  1850-0-6(e).   If  the 
person  to  be  served  is  not  of  record  in  the  land  office, 
proof  of  service  may  be  shown  by  a  written  statement  of  the 
person  who  made  personal  service,  by  post-office  return 
receipt  showing  personal  delivery,  or  by  an  acknowledge  of 
service.   In  certain  circumstances,  service  may  be  made  by 
publication  as  provided  in  sec.  1852.1-5(b) ." 

For  a  discussion  as  to  when  a  "contestee  is  of  record  in  the  land 
office",  see  Field  Solicitor's  Opinion  M-36514  (August  21,  1958). 
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Litigation  may  be  classified  as:   1.   In  personam,  or  2.   In  rem 
or  quasi  in  rem.   In  personam  means,  of  course,  an  action  directed 
against  a  particular  individual.  An  action  in  rem  or  in  the  nature 
of  an  action  in  rem  (quasi  in  rem)  is  one  directed  not  against  a 
particular  individual  but  against  a  specific  property.   In  purely 
personal  actions,  service  by  publication  is  generally  not  acceptable 
upon  the  well-settled  principle  that  the  person  proceeded  against  must 
be  within  the  jurisdication  of  the  court  entertaining  the  action. 
Service  by  publication  is  held  valid  generally  only  in  proceedings 
in  rem,  where  the  subject  matter  is  within  the  jurisdiction  of  the 
court,  e.  g.,  a  proceeding  involving  land  within  the  territorial 
jurisdication  of  the  court. 

Jurisdiction  of  a  court  or  a  quasi-judicial  official  (such  as  a  BLM 
Hearing  Examiner)  can  be  acquired  over  a  defendant  or  a  contestee  only 
by  the  issuance  and  service  of  process  in  the  manner  prescribed  by  the 
statute  or  regulation  on  the  defendant  or  contestee,  or  by  a  voluntary 
appearance  by  the  defendant  or  contestee  before  the  court  or  admini- 
strative official.   Service  of  process,  by  which  an  action  1b 
commenced,  is  for  the  purpose  of  notifying  the  defendant  (or  contestee) 
of  the  claim  or  charge  against  him  so  that  he  may  properly  prepare 
himself  to  answer  it  and  to  confer  jurisdiction  on  the  court  (or 
Hearing  Examiner).   Service  on  a  person,  or  on  his  authorized 
representative,  means  the  delivery  or  communication  of  a  notice, 
pleading,  or  other  paper  in  a  proceeding  in  such  a  manner  as  legally 
to  charge  the  party  who  is  served  with  notice  of  receiving  it,  and 
"service"  at  law  has  been  defined  as  the  act  of  bring  to  notice,  either 
actually  or  constructively  in  such  a  manner  as  is  prescribed  by  law. 
United  States  v.  Bunno  E.  Matsen,  65  I.  D.  453,  456  (1958). 

Due  service  of  process  is  necessary  to  subject  a  party  to  the 
jurisdiction  of  the  court  (or  Hearing  Examiner).   Only  personal  service 
was  recognized  at  common  law — to  legally  charge  the  party  who  was 
served  with  notice  of  receiving  it,  it  was  necessary  to  prove  that  he, 
or  his  authorized  representative,  had  personally  received  the  notice. 
By  statutes  and  regulations,  substituted  service,  i.  e.,  service  other 
than  personal  service,  is  authorized.  However,  when  substituted 
service  is  authorized  it  is  strictisslmi  juris  (the  most  strict  right 
or  law,  i.  e.,  the  right  is  construed  strictly)  and  every  prerequisite 
prescribed  by  the  law  or  regulation  must  be  shown  to  exist  in  any 
particular  case  before  the  substituted  service,  i.  e. ,  publication,  is 
authorized.   See  United  States  v.  Charles  R.  Elmer,  Nevada  MRN  000297, 
Contest  No.  2492  (September  3,  1963). 
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It  was  believed  formerly  that  publication  was  authorized  in  mining 
claim  contests  only  in  cases  where  the  issue  was  as  to  the  physical 
character  of  the  land,  i.  e. ,  non-mineral.   Publication  was  held  not  to 
be  authorized  in  cases  where  the  sole  issue  was  whether  a  mining 
location,  on  lands  classified  as  mineral,  was  valid  or  not,  and  there 
was  no  issue  as  to  the  character  of  the  land  involved.   30  V.   S.  C. 
sec.  40;  Solicitor's  Opinion  M-21822  (July  26,  1927);  53  I.  D.  228, 
231  (1930).   During  the  time  that  this  belief  was  held,  it  was  cus- 
tomary in  mineral  contest  cases  to  charge  routinely  that  the  land 
embraced  in  the  contested  claim  was  non-mineral  in  character  to  permit 
publication,  if  necessary.  However,  in  Solicitor's  Opinion  M-36616 
(May  12,  1961),  it  was  held  that  a  contest  on  a  mining  claim  is  in  the 
nature  of  an  in  rem  or  quasi  in  rem  proceeding  and  that  service  by 
publication,  if  authorized  by  regulation,  satisfies  the  requirements 
of  due  process.   Service  by  publication  is  authorized  under  the  Depart- 
ment's regulations  governing  contests.   See  below.   If  the  requirements 
of  the  regulations  are  met,  service  by  publication  is  authorized  even 
though  only  the  one  charge  of  "lack  of  discovery"  is  filed  against  the 
mining  claim  and  no  charge  is  filed  concerning  the  mineral  character 
of  the  land.   However,  it  should  be  noted  that  there  has  been  no  court 
confirmation  of  the  Solicitor's  Opinion  M-36616,  supra.  Accordingly, 
it  would  be  advisable  to  include  a  charge  concerning  the  non-mineral 
character  of  the  land  whenever  such  an  issue  can  be  raised  within 
reason. 

Service  by  publication  is  authorized  in  Government  contests 
against  mining  claims  by  the  regulations  contained  in  A3  CFR 
1852. 1-5 (b)(1)  and  1852.2-2.   Before  publication  is  authorized  and 
effective,  the  concerned  BLM  employee  must  file  with  the  Land  Office 
Manager  'a  statement  of  diligent  search  which  shall  state  that  the 
contestee  could  not  be  located  after  diligent  search  and  inquiry,  the 
last  known  address  of  the  contestee  and  the  detail  of  efforts  and 
inquiries  made  to  locate  the  party  southt  to  be  served."  43  CFR 
1852.2-2(f).   The  diligent  search  must  be  concluded  not  more  than  15 
days  prior  to  filing  of  the  statement.  43  CFR  1852. 2-2 (f).   In  addi- 
tion, the  employee  must,  "as  part  of  the  diligent  search  before  the 
publication  or  within  15  days  after  the  first  publication,  send  a  copy 
of  the  complaint  by  Certified  Mail,  Return  Receipt  Requested,  to  the 
contestee  at  the  last  address  of  record.   The  return  receipts  shall  be 
filed  in  the  office  in  which  the  contest  is  pending." 
43  CFR  1852. 2-2 (g). 
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The  regulation  (43  CFR  1852.2-2(f),  supra)  authorizes  service  by 
publication  only  when  the  BLM  employee  "has  made  diligent  search  and 
inquiry  to  locate  the  contestee  and  cannot  locate  him".   It  should  be 
noted  that  the  "diligence"  used,  and  the  "effort"  made,  which  must  be 
shown,  are  "to  get  personal  service".   Olsen  v.  Eagan,  21  L.  D.  277 
(1895);  Jones  v.  DeHaan,  11  L.  D.  261  (1890).  Resort  to  constructive 
service  by  publication  is  predicated  upon  necessity,  and,  if  personal 
service  could  be  effected  by  the  exercise  of  reasonable  diligence,  sub- 
stituted service  is  not  authorized.  McDanial  v.  McElvy,  91  Fla.  770, 
108  So.  820,  51  ALR  731  (1926). 

"Diligence"  is  defined  as:   "The  degree  of  care  and  attention  which 
the  law  exacts  from  a  person  in  a  particular  situation  or  a  given  re- 
lation to  another  person."  Bouvier's  Law  Dictionary  (Rawles'  3rd  rev.), 
p.  866.  In  order  to  establish  diligence  to  discover  a  party's  where- 
abouts, it  is  not  necessary  to  show  that  all  possible  or  conceivable 
means  have  been  used,  or  extraordinary  diligence,  but  an  honest  and 
reasonable  effort  to  fine  the  party  must  be  disclosed.   Jacobs  v. 
Roberts,  223  U.  S.  261  (1912);  42  Am.  Jur.,  Process,  sec.  89. 

In  order  to  authorize  publication  under  43  CFR  1852. 1-5 (b)  and 
1852.2-2,  the  concerned  BLM  employee  must  show  that  he  made  ^diligent 
search  and  inquiry  to  locate  the  contestee"  in  that  he  made  "honest 
and  reasonable  efforts  to  get  personal  service"  on  the  contestee. 
Where  it  is  apparent  that  personal  service  could  have  been  made  by 
"ordinary  diligence",  service  of  notice  by  publication  is  not 
authorized.  Morrison  v.  Davidson,  16  L.  D.  378  (1893).   Service  of 
notice  by  publication  is  not  authorized  when  it  appears  that  the 
contestee  is  a  well  known  resident  of  the  county  in  which  the  land  is 
situated,  and  that  personal  service  could  have  been  obtained  by 
ordinary  diligence.  Dano  v.  Lozier,  12  L.  D.  568  (1891).   Service  of 
notice  by  publication  is  not  authorized  where  by  using  ordinary, 
reasonable  diligence  the  whereabouts  of  the  contestee  can  be 
ascertained  and  personal  service  obtained.  Miller  v.  Knutsen,  4  L.  D. 
536  (1886) .  Failure  to  make  inquiry  as  to  the  whereabouts  of  the 
contestee  at  his  last  address  of  record  and  failure  to  make  inquiry ^in 
the  vicinity  of  the  contested  land  has  been  held  not  to  constitute  due 
diligence".   Sheets  v.  Slaughter,  quiries  at  certain  specified  places, 
such  as  the  post  office,  etc.,  may  or  may  not  be  "due  diligence  . 
Charles  C.  Mclver,  20  L.  D.  380  (1895).  Where  "due  diligence  is 
exercised  and  personal  service  can  not  be  obtained,  publication  of 
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notice  is  authorized.   Musser  v. 


Parker,  13  L.  D.  240  (1891);  Soderquist 
In  a  memorandum  dated  April  23,  1958, 


v.  Mallon,  14  L.  D.  162  (1892). 
from  the  Bureau's  Acting  Director  to  the  BLM  Area  Administrators  and 
State  Supervisors,  on  "Rules  of  Practice  -  Service  by  Publication",  it 
is  stated  that : 

"Diligent  search  consists  of  all  'reasonable'  means 
of  locating  a  contestee  so  that  he  may  be  served  a  complaint. 
This  may  include:   inquiry  of  local  postmasters — either 
personally  or  by  form  letter;  interviewing  other  mining 
claimants  or  persons  residing  in  the  vicinity;  checking 
county  records — both  recorder  and  assessor,  city  and 
telephone  directories,  utilities  company  records;  and,  any 
other  possible  lease.   It  may  take  a  few  days  or  several 
weeks  to  complete  this  search.  We  interpret  that  compliance 
with  the  cited  regulation  will  be  met  if  the  affidavit  is 
filed  within  15  days  after  the  completion  of  diligent  search. 

"Your  concluding  action  on  diligent  search  should  be 
a  form  letter  inquiry  of  address,  even  though  previously 
made.   The  form  letter  should  be  sent  to  the  local  post- 
master of  the  last  known  address  of  the  contestee,  or 
postmaster  of  the  city  or  town  nearest  the  lands  involved." 

BLM  Manual,  Volume  VI  Minerals,  Chapter  5.2  Validity  Determinations, 
Appendix  1. 

As  stated  above,  it  is  not  necessary  that  all  possible  means  be 
used  to  ascertain  the  whereabouts  of  the  contestee,  but  it  is 
necessary  that  all  reasonable  means  be  used  to  discover  his  where- 
abouts, to  the  end  that  the  contestee  may  receive  actual  notice  of  the 
pendency  of  the  contest  against  him.   The  allegations  of  due  diligence 
required  to  be  shown  must  be  supported  by  averments  of  the  probative 
or  evidentiary  facte  upon  which  the  ultimate  fact  of  due  diligence  is 
based.   Some  of  the  "reasonable  means"  that  should  be  utilized  to 
establish  the  fact  of  "due  diligence"  in  the  efforts  to  locate  the 
contestee  are: 

1.  Ascertain  the  place  where  the  contestee  last  resided  (his  last 
known  address)  and  ascertain  from  the  neighbors  if  the  contestee  left 
any  relatives  or  agents  or  other  business  associates  in  the  vicinity 
of  his  last  known  address.   In  information  is  obtained  of  such  rela- 
tives, agents,  or  business  associates,  inquiry  should  be  made  of  them 
as  to  the  present  whereabouts  of  the  contestee. 
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2.  Inquiry  of  the  contestee's  co-locators  of  the  claim,  if  any. 

3.  Inquiry  of  the  present  occupant  residing  in  the  contestee's 
last  known  place  of  residence. 

4.  The  local  postmaster,  either  personally  or  by  form  letter. 

5.  The  local  telephone  director. 

6.  The  local  city  Director. 

7.  The  local  county  recorder's  office.  The  records  should  be 
checked  for  a  period  of  a  few  years  up  to  the  present  time  to  see  if 
any  documents  have  been  filed  by  the  contestee. 

8.  The  local  county  clerk's  office.   The  records  in  this  office 
that  should  be  checked  include  (1)  the  voters'  registration  rolls,  and 
(2)  probate  records  which  may  show  the  death  of  the  contestee  and 
indicate  the  disposition  of  his  estate. 

9.  The  local  county  assessor's  office  should  be  checked  to  deter- 
mine if  any  property  is  currently  being  assessed  in  the  contestee's 
name  and,  if  so,  the  mailing  address  of  the  contestee. 

10.  The  county  coroner's  office  should  be  checked  to  determine  if 
the  contestee  is  dead. 

11.  If  the  contestee  is  a  corporation,  the  Nevada  Secretary  of 
State  should  be  contacted  for  information  as  to  its  officers  and  their 
addresses  and  the  officer  to  be  served.   If  the  corporation  is  defunct, 
the  same  officers  or  the  trustee  or  receiver  must  be  served.   See 
Field  Solicitor's  Opinion  dated  December  18,  1963,  on  "Service  of 
process  upon  a  Nevada  Corporation  in  a  contest  proceeding". 

Other  sources  that  should  be  utilized  for  information  on  the 
present  whereabouts  of  the  contestee  are:   (1)  Motor  Vehicle  Depart- 
ment for  car  registration  and  driver's  license  registration.   (2)  The 
local  utility  company.   (3)   The  local  Credit  Bureau.   (4)   The  local 
banks.   (5)  The  local  law  enforcement  officers,  such  as  the  sheriff 
and  the  city  police. 
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It  is  absolutely  essential  that  the  "search  record"  reflect  in 
detail  all  efforts  made  and  the  information  obtained.   The  "search 
record"  should  list  not  only  the  names  of  the  persons  contacted,  but 
their  addresses  and  their  connections  with  the  contestee.   The  "search 
record"  must  show  the  names  and  titles  of  public  officials  contacted. 
City  and  county  records  checked  must  be  specifically  identified  in 
the  "search  record".   The  date  of  each  inquiry  or  search  must  be 
shown. 


/S/  Otto  Aho 


Otto  Aho 

Field  Solicitor,  Reno 
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V.    Protests  and  Appeals 

A.  Handouts 

1 .  Outline 

2.  James  C.  Mackey,  96  IBLA  356  (1987),  94  ID  132  (1987) 

3.  Scott  Burnham,  100  IBLA  94  (1987),  94  ID  429  (1987) 

4.  Form  1842-1,  Information  of  Taking  Appeals  to  the  Board  of 
Land  Appeals 

5.  Form  1842-2,  Transmitting  Appeal  to  the  Board  of  Land  Appeals 

B.  Other  Sources 

1.  BLM  Manual  3872  -  Protests,  Contests,  and  Conflicts 

2.  43  CFR  4  -  Department  Hearings  and  Appeals  Procedures, 
Subparts  A,  B,  E 

3.  43  CFR  3870  -  Adverse  Claims,  Protests  and  Conflicts 


Mineral  Patent  Applications 
Outline 

Protests  and  Appeals 

A.  Difference  between  a  protest  and  an  appeal 

1.  A  protest  can  be  filed  by  any  party  objecting  to  a  proposed 

Bureau  action.  An  appeal  can  only  be  filed  after  a  decision  has 
been  issued  and  only  by  the  parties  affected  by  the  decision. 

B.  Who  has  standing  to  protest  or  appeal 

1.  Any  member  of  the  public  has  standing  to  protest  a  proposed 

action.  However,  only  a  party  to  the  case  at  hand  can  appeal  a 
Bureau  decision.   A  party  whose  legal  rights  are  not  affected  by 
a  decision  cannot  appeal  the  decision. 

C.  Processing  a  protest 

1.  A  protest  received  must  be  adjudicated  to  determine  if  the 

protestant  has  pointed  out  an  error  by  the  Bureau  that  should  be 
corrected.   If  an  error  is  discovered,  it  is  corrected  and  the 
protestant  is  sent  a  decision  outlining  the  history  of  the 
action,  the  error  found,  and  the  corrective  action  taken  by  the 
Bureau.   If  no  error  is  found,  the  protestant  is  sent  a  decision 
rejecting  the  protest  and  clearly  stating  the  reasons  why  the 
protest  is  being  rejected.   The  protestant  has  the  right  of 
appeal  to  IBLA  under  43  CFR  4. 

D.  Processing  an  appeal 

1.  When  an  appeal  is  filed,  several  actions  occur  at  the  same 
time.   First,  an  appeal  stops  the  Bureau  action  cited  in  the 
decision.   Second,  it  removes  the  case  from  the  Bureau's  control 
and  places  it  before  IBLA.   Third,  the  Bureau  must,  within  five 
working  days,  transmit  the  original  case  file  to  the  Board.  A 
dummy  file  is  kept  by  the  Bureau  office  concerned. 

E.  Jurisdiction  over  protests  and  appeals 

1.   IBLA  has  the  final  authority  over  all  protests  and  appeals  that 
come  before  it.   The  Board  decides  all  issues  concerning 
standing  and  disposition  of  a  case.   The  Board,  speaking  as  the 
Secretary,  can  order  the  Bureau  to  take  whatever  corrective 
action  it  deems  appropriate  concerning  a  case  before  it. 


F.  Appeal  routes  within  the  Interior  Department 

1.  For  mining  law  cases,  except  for  those  under  43  CFR  3809,  the 
appeal  is  filed  with  the  authorized  officer,  who  then  must 
immediately  send  the  case  to  IBLA  for  review.   For  43  CFR  3809 
cases,  the  appeal  is  sent  by  the  authorized  officer  to  the  State 
Director  for  review.   If  the  claimant  loses  here,  he  can  appeal 
to  IBLA. 

2.  Either  party  (the  Bureau  or  the  claimant)  can  ask  the  Board  for 
reconsideration  of  a  Board  decision.  Either  party  can  also  ask 
the  Secretary  to  assume  jurisdiction  and  reconsider  the  Board's 
decision.   Such  reconsiderations  are  rarely  granted  unless 
extraordinary  circumstances  can  be  shown. 

G.  Appeal  routes  within  the  judicial  system 

1.   If  the  government  loses  its  case  within  the  Department,  it  can 
go  no  further  and  that  is  the  end  of  the  matter.   If  the 
non-government  party  loses  within  the  Department,  it  can  go  into 
U.S.  District  Court  under  the  Administrative  Procedures  Act,  and 
ask  for  judicial  review  of  the  Board's  or  the  Secretary's 
decision.   The  court  is  limited  in  this  review  however.   The 
court  can  only  look  at  the  administrative  record  (the  entire 
case  file)  and  see  if  the  Department's  decision  was: 

-  Properly  based  on  law 

-  The  facts  in  the  record  support  the  decision 

-  The  correct  interpretation  of  the  law  was  applied  to  the  facts 
in  reaching  the  decision 

If  the  answer  to  the  above  is  yes,  the  court  must  uphold  the 
Secretary's  decision.   If  the  answer  is  no,  the  court  will 
reverse  and  remand  the  decision  to  IBLA  with  instructions  for 
resolution  of  the  case.   Either  party  can  appeal  to  the  U.S. 
Court  of  Appeals  (Circuit  Court)  which  can  re-open  the  entire 
case  and  is  not  bound  by  the  admininstrative  record.  A  decision 
of  the  Circuit  Court  can  be  appealed  by  either  party  to  the 
Supreme  Court  for  final  resolution.  The  Supreme  Court  can  also 
re-open  the  entire  case,  and  is  not  bound  by  the  administrative 
record. 
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•'here  production  has  been  obtained  on  a  lease  which  is  in  its  primary  or  extended  term 
•ther  than  by  reason  of  production)  at  the  time  of  commitment  of  the  non-producing 
ortion  of  the  lease  to  the  unit,  the  lease  is  stilt  a  lease  for  a  term  of  years  and  not  a 
■ase  for  an  indefinite  term  governed  by  the  life  of  production  at  the  time  of  segregation 
v  partial  commitment.  Solicitor'  Opinion,  M-36592  (Jan.  21,  1960). 

0  IBLA  at  166,  91  I.D.  at  183-84.  Since  lease  W-87881  was  in  its 
xtended  term  by  reason  of  production  at  the  time  of  segregation  by 
artial  commitment  to  the  Satori  unit,  the  term  of  the  segregated 
onunitized  lease  is  properly  considered  to  be  for  the  life  of  such 
roduction  but  not  less  than  2  years  from  the  date  of  segregation. 
Therefore,  pursuant  to  the  authority  delegated  to  the  Board  of  Land 
\ppeals  by  the  Secretary  of  the  Interior,  43  CFR  4.1,  the  decision 
ppealed  from  is  reversed  and  the  case  is  remanded  to  BLM  for  further 
ction  consistent  herewith. 


C.  Randall  Grant,  Jr. 

Administrative  Judge 


Ve  concur: 

Vill  A.  Irwin 
\dministrative  Judge 

I.  W.  Mullen 

1  dministrative  Judge 


JAMES  C.  MACKEY 


»6  IBLA  356 


Decided  April  10,  1987 


Vp  peals  from  decisions  of  the  Wyoming  State  Office,  Bureau  of  Land 
tlanagement,  permanently  suspending  appellant  from  employment 
onnected  with  cultural  resources  permits  on  Federal  lands. 

Motion  to  strike  denied;  motion  to  dismiss  denied;  decision  set 
iside;  hearing  ordered. 

.  Administrative  Procedure:  Generally-Appeals:  Generally-Rules  of 
'ractice:  Appeals:  Dismissal-Rules  of  Practice:  Appeals:  Statement  of 
Reasons-Rules  of  Practice:  Appeals:  Timely  Filing 

Jnlike  the  failure  to  Tile  a  timely  notice  of  appeal,  failure  to  file  or  Berve  a  timely 
tatement  of  reasons  or  answer  does  not  deprive  the  Board  of  Land  Appeals  of 
urisdiction  over  an  appeal.  Under  43  CFR  4.402,  failure  to  file  and  serve  a  statement  of 
easons  within  the  time  required  only  makes  an  appeal  "subject  to  summary  dismissal." 
Phe  Board  avoids  procedural  dismissals  if  there  has  been  no  showing  that  a  procedural 
Ifficiency  has  prejudiced  an  adverse  party. 

!.  Administrative  Authority:  Generally-Board  of  Land  Appeals- 
bureau  of  Land  Management-Delegation  of  Authority— Federal 
Employees  and  Officers:  Generally 
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The  Bureau  of  Land  Management  has  no  authority  to  establish  appeals  Pr<*^"re*/°r 
the  disposition  of  matters  which  are  exclusively  within  the  jurisdiction  of  the  Board  ol 
Land  Appeals,  except  by  duly  promulgated  regulation. 

3.  Administrative  Procedure:  Generally-Appeals:  Generally-Rules  of 
Practice:  Appeals:  Notice  of  Appeal 

It  does  not  matter  whether  a  document  filed  with  the  Bureau  of  Land  Management 
characterizes  itself  as  a  request  for  reconsideration  or  an  appeal.  Even  though  an 
individual  may  not  characterize  the  document  as  an  appeal,  if  the  submission  challenges 
the  findings  of  fact  or  conclusions  made  by  an  adverse  decision,  it  must  be  treated  as  a 
notice  of  appeal. 

4.  Administrative  Authority:  Generally-Administrative  Procedure: 
Generally-Appeals:  Jurisdiction-Board  of  Land  Appeals-Bureau  of 
Land  Management-Rules  of  Practice:  Appeals:  Effect  of 

When  a  notice  of  appeal  is  timely  filed,  the  Bureau  of  Land  Management  loses 
jurisdiction  over  the  case  and  has  no  further  authority  to  take  any  action  on  the  subject 
matter  of  the  appeal.  The  relevant  case  files  should  then  be  transmitted  to  the  Board  or 
Land  Appeals  immediately. 

5  Administrative  Procedure:  Hearings-Federal  Land  Policy  and 
Management  Act  of  1976:  Hearings-Federal  Land  Policy  and 
Management  Act  of  1976:  Permits-Rules  of  Practice:  Hearings 

BLM  may  suspend  or  revoke  any  instrument  providing  for  the  use  occupancy,  or 
development  of  the  public  lands  for  a  violation  of  any  term  or  condition  of  the 
instrument  only  after  notice  and  an  opportunity  for  a  hearing,  unless  BLM  determines 
that  an  immediate  temporary  suspension  is  necessary  to  protect  health  or  safety  or  the 
environment,  or  that  other  applicable  law  contains  specific  provisions  for  suspension, 
revocation,  or  cancellation  of  a  particular  land-use  authorization. 

APPEARANCES:  Roger  McDaniel,  Esq.,  Cheyenne,  Wyoming,  for 
appellant;  Glenn  F.  Tiedt,  Esq.,  Office  of  Regional  Solicitor,  Denver, 
Colorado,  for  the  Bureau  of  Land  Management. 

OPINION  BY  ADMINISTRATIVE  JUDGE  ARNESS 

INTERIOR  BOARD  OF  LAND  APPEALS 

On  July  17,  1986,  the  Wyoming  State  Office,  Bureau  of  Land 
Management  (BLM),  issued  a  letter  decision  permanently  excluding 
James  C.  Mackey  "from  being  involved  in  any  capacity  with  cultural 
resource  permitted  activities  on  lands  administered  by  BLM  in 
Wyoming."  This  action  was  prompted  by  Mackey's  continuing  failure 
to  comply  with  extended  deadlines  for  submitting  reports  and 
obtaining  curatorial  custody  of  materials  pursuant  to  permit  83-WY- 
169  Since  July  1985,  appellant  had  been  under  suspension  from 
permits  031-WY-C084  and  032-WY-AR84  for  this  reason.  By  letter 
dated  August  11,  1986,  Mackey  appealed  the  July  17  decision.  BLM 
acknowledged  receipt  of  Mackey's  appeal,  but  treated  it  as  a  request 
for  a  meeting  between  the  parties  which  was  scheduled  for  September. 
The  record  contains  no  document  describing  what  occurred  at  this 
meeting,  although  it  apparently  took  place  as  planned. 
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By  letter  dated  November  13,  1986,  counsel  for  appellant  reported 
work  required  under  permit  83-WY-169  had  been  completed  except  for 
r.he  curation  of  certain  items,  and  that  the  project  was  complete  to  the 
extent  that  a  bond  filed  by  appellant  should  be  refunded.  The  letter 
ilso  expressed  the  hope  "that  full  permits  could  be  issued  to  my  clients 
the  several  firms  with  which  Mackey  had  been  affiliated],  particularly 
■vithout  a  limitation  that  Jim  Mackey  not  be  allowed  to  research."  By 
etter  dated  December  2,  1986,  the  State  Office  refunded  appellant's 
wnd,  but  adhered  to  its  July  17  decision  to  permanently  exclude 
ippellant  from  work  in  any  capacity  with  cultural  resource  permitted 
ictivities  on  lands  administered  by  BLM  in  Wyoming.  A  notice  of 
ippeal  from  the  December  2  decision,  filed  on  December  23,  1986, 
ontended  that  BLM's  action  was  taken  without  "statutory  or  other 
awful  authority  under  the  provisions  of  the  Archaeological  Resources 
'rotection  Act  of  1979,  [16  U.S.C.  §  470aa  (1982)]  or  otherwise." 
\ppellant  also  requested  a  hearing  pursuant  to  43  CFR  4.415. 

[1]  BLM  has  moved  to  dismiss  the  appeal  from  the  December  2 
lecision  as  untimely  because  the  July  17  decision  was  the  dispositive 
iction  in  this  matter.  However,  BLM  now  concedes  that  a  timely  notice 
•f  appeal  from  the  July  17  decision  was  filed,  but  moves  for  dismissal 
ecause  Mackey 's  statement  of  reasons  was  not  filed  within  30  days 
f'ter  the  notice  of  that  appeal.  See  43  CFR  4.412.  Appellant  in  turn 
i as  moved  to  strike  BLM's  motion  as  untimely.  Both  motions  are 
enied.  Since  the  notice  of  appeal  from  the  July  17  decision  was  timely 
iled  on  August  15,  the  Board  has  jurisdiction  over  this  matter.  Unlike 
he  failure  to  file  a  timely  notice  of  appeal,  failure  to  file  and  serve  a 
imely  statement  of  reasons  or  answer  does  not  deprive  this  Board  of 
irisdiction.  Under  43  CFR  4.402,  failure  to  file  a  statement  of  reasons 

lthin  the  time  required  only  makes  an  appeal  "subject  to  summary 
ismissal."  (Italics  added.)  The  Board  avoids  procedural  dismissals  if 
nere  has  been  no  showing  that  a  procedural  deficiency  has  prejudiced 
n  adverse  party.  Indeed,  in  the  absence  of  such  a  showing,  dismissal 
f  an  appeal  might  be  deemed  an  abuse  of  discretion.  See  United  States 

Rice,  No.  CIV.  72-467,  PHX  WEC  (D.  Ariz.  Feb.  1,  1974),  reversing 
rnited  States  v.  Rice,  2  IBLA  124  (1971). 

Moreover,  we  regard  BLM's  motion  with  disfavor  because  BLM,  not 
ppellant,  has  failed  to  follow  the  Department's  regulations  or  adhere 
>  established  practices  for  processing  appeals.  The  confusion  begins 
ith  the  final  paragraph  of  the  State  Director's  July  17  letter: 

Should  you  wish  to  dispute  the  decision  made  herein,  steps  for  doing  so  are  available 
BLM  procedures  for  cultural  resource  use  permits  (enclosure  5).  Through  these 
ocedures.  you  may  submit  a  letter  setting  out  reasons  why  you  believe  our  decision 
iould  be  reconsidered.  Alternatively,  you  may  request  a  conference,  to  discuss  our 
•cision  and  its  basis.  Should  you  be  dissatisfied  with  the  outcome  of  either  a  review  or 
nference  you  may  request  that  our  decision  be  reviewed  at  the  next  organizational 
vel I  (lc,  the  BLM  Director  in  Washington,  DC).  The  State  Director's  decision  shall 
ind  during  the  course  of  any  higher  level  review.  At  any  time,  formal  appeal  may  be 
ed  with  the  Interior  Board  of  Land  Appeals  by  following  the  procedures  in  43  CFR 
irt  4,  Subpart  E  (enclosure  61. 


132] 


JAMES  C.  MACKEY 


135 


April  10,  1987 

What  was  appellant  supposed  to  do  after  reading  this  paragraph  and 
the  referenced  enclosures?  Contrary  to  the  State  Director's  statement 
that  an  appeal  to  IBLA  may  be  filed  "[a]t  any  time,"  the  rules  included 
in  enclosure  6  require  an  appeal  to  be  transmitted  "in  time  to  be  filed 
*   *   *  within  30  days  after  the  date  of  service"  of  the  decision.  43  CFR 
4.411(a).  Furthermore,  enclosure  5,  referred  to  in  the  Director's  letter, 
sets  forth  an  internal  BLM  disputes  and  appeals  procedure  which  must 
be  exhausted  before  an  appeal  to  the  Board  may  be  taken.  Appellant's 
response  to  BLM's  motion  suggests  that  the  August  appeal  was 
intended  to  initiate  the  described  disputes  process  rather  than  initiate 
an  appeal  to  this  Board.  If  the  disputes  and  appeals  provisions  of 
enclosure  5  were  valid,  we  would  dismiss  both  the  August  and 
December  appeals  because  the  described  procedures  have  not  yet  been 
exhausted. 

[2]  BLM,  however,  has  not  moved  to  dismiss  the  December  appeal  as 
premature;  on  the  contrary,  the  attachment  to  the  State  Director's 
transmittal  memorandum  and  BLM's  motion  to  dismiss  both  attack 
the  appeal  because  it  comes  too  late.'  One  must  necessarily  conclude 
that  BLM's  motion  to  dismiss  implicitly  concedes  the  invalidity  of  the 
enclosure  5  disputes  procedures.  We  need  not  rely  on  such  a 
concession,  however,  to  rule  those  procedures  invalid.  Those  procedures 
are  not  established  by  regulation,  and  thus  lack  the  force  and  effect  of 
law.  See  Shell  Offshore,  Inc.,  96  IBLA  149,  94  I.D.  69  (1987).  They 
can  neither  affect  the  substantive  rights  of  the  appellant  nor  bind  this 
Board.  See  Schweiker  v.  Hansen,  450  U.S.  785,  789  (1981);  United  States 
v.  Kaycee  Bentonite  Corp.,  64  IBLA  183,  214,  89  I.D.  262,  279  (1982). 
The  procedures  are  invalid  because  they  purport  to  give  BLM  officials 
continuing  authority  over  matters  which  lie  exclusively  within  this 
Board's  jurisdiction  under  Departmental  regulations  and  by  delegation 
from  the  Secretary.  43  CFR  4.1,  4.410;  13  DM  111.  By  virtue  of  this 
delegation  of  authority  by  the  Secretary  to  the  Board,  BLM  has  no 
authority  to  establish  procedures  for  the  disposition  of  matters  which 
lie  within  the  jurisdiction  of  the  Board. 

[3,  4]  Of  course,  BLM  may  establish  procedures  under  which  it  issues 
an  interlocutory  decision  notifying  a  party  of  a  proposed  action  which 
will  be  taken  unless  the  party  submits  further  information  for  BLM's 
consideration.  Such  a  decision  would  not  be  subject  to  appeal  to  this 
Board  under  43  CFR  4.410  because  it  would  not  have  adversely 
affected  the  party  at  the  time  it  was  issued.2  But  when  a  BLM  official 


1  The  attachment  to  the  transmittal  memorandum  is  not  merely  a  report  on  the  status  of  the  case  but  states 
"reasons  why  '    '   *  the  appeal  should  not  be  sustained."  as  provided  in  4:1  CFR  4  414   Although  this  regulation 
required  the  State  Director  to  Berve  a  copy  of  the  attachment  upon  appellant,  the  State  Director  failed  to  do  so  This 
failure  did  not  prejudice  appellant,  however.  The  Solicitor's  motion  to  dismiss  essentially  incorporates  the  matter  of 
the  attachment,  and  the  motion  was  served  upon  appellant 

'  For  a  discussion  of  the  distinction  between  interlocutory  decisions  and  appealable  ones,  see  John   R   Am/rrsnn. 
71    IHI.A  172  tl!!M:ll,  especially  the  concurring  opinion  of  Judge  Siuebmg  at    I7I5-77 
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ues  a  decision  which  adversely  affects  a  party  to  the  case,  as  it  did 
re  in  permanently  excluding  appellant  from  working  in  cultural 
iources  activities  on  public  land,  the  decision  except  in  limited 
cumstances  is  subject  to  appeal  to  this  Board.  43  CFR  4.410.  BLM 
inot  dispute  the  fact  that  the  July  17  decision  adversely  affected 
pellant.3  Appellant's  letter  filed  on  August  15  must  be  construed  as 
lotice  of  appeal  under  43  CFR  4.411,  even  though  his  August  11 
ter  was  clearly  intended  to  initiate  the  internal  BLM  disputes 
:>cess.  In  Buck  Wilson,  89  IBLA  143  (1985),  we  found  that  it  does  not 
itter  whether  a  document  filed  with  BLM  characterizes  itself  as  a 
(uest  for  reconsideration  or  an  appeal.  Even  though  an  individual 
iy  not  characterize  the  document  as  an  appeal,  if  the  submission 
lllenges  the  conclusions  or  facts  of  an  adverse  decision,  it  should  be 
ated  as  an  appeal.  There  can  be  no  doubt  that  Mackey's  August  11 
ter  challenged  the  conclusion  and  factual  basis  of  the  July  17 
:ision.  When  this  notice  of  appeal  was  filed,  BLM  lost  jurisdiction 
;r  the  case  and  had  no  further  authority  to  take  any  action  on  the 
)ject  matter  of  the  appeal.  Sierra  Club,  57  IBLA  288  (1981);  James 
own,  46  IBLA  265  (1980);  Alaska  v.  Patterson,  46  IBLA  56  (1980)." 
M  should  have  transmitted  the  relevant  case  files  to  this  Board 
mediately  upon  receipt  of  that  document.  See  Mobil  Oil  Exploration 
Producing  Southeast,  Inc.,  90  IBLA  173,  177  (1986). 
Thus,  the  disputes  procedures  are  invalid  because  BLM  has  no 
thority  to  issue  dispositive  decisions  which  require  resort  to  further 
iew  by  any  official  within  the  Bureau  unless  otherwise  provided  by 
;ulation.  Under  43  CFR  4.410,  any  dispositive  action  by  an 
:horized  officer  of  BLM  is  subject  to  review  only  by  this  Board, 
ept  where  a  duly  promulgated  regulation  provides  otherwise.  E.g., 
CFR  4.470  (providing  that  appeals  from  grazing  decisions  go  to  an 
ministrative  Law  Judge). 

5]  BLM  has  filed  no  substantive  response  to  appellant's  contention 
it  the  action  taken  in  the  July  17  decision  has  no  basis  under  the 
:haeological  Resources  Protection  Act  (ARPA),  16  U.S.C.  §  470aa 
82),  or  other  applicable  law,  nor  has  BLM  filed  a  specific  response  to 
)ellant's  request  for  a  hearing.  Because  the  July  17  decision 
manently  excluded  appellant  from  permitted  activities  on  BLM 
ids,  the  effect  of  the  decision  was  to  revoke  all  his  existing  land  use 
horizations,  and  to  further  indicate  BLM's  intent  to  deny  pending 
plications  to  the  extent  they  involve  appellant.  Such  action  at  least 
ses  a  question  as  to  whether  appellant  was  entitled,  as  a  matter  of 


v'e  note  lh«t  BLM'i  dispute,  and  appeals  procedural  attached  to  the  July  17  deciaion  provide:  The  authorized 
T''  Decision  shall  stand  during  the  courae  of  any  higher  level  of  review."  Thi»  atatement  appears  to  conflict  with 
Vpartment's  rules  of  procedure   "Escept  aa  otherwise  provided  by  law  or  other  pertinent  regulation,  a  decision 
lot  be  effective  during  the  time  in  which  a  person  adversely  affected  may  rile  a  notice  of  appeal,  and  the  timely 
:  of  a  notice  of  appeal  will  suspend  the  effect  of  the  decision  appealed  from  pending  the  decision  on  appeal." 
Kit  4  2llal. 

•  hile  it  is  true  that  BLM  lacks  authority  to  modify  a  decision  under  appeal  until  jurisdiction  has  been  restored  by 
der  of  this  Board.  BLM  is  not  precluded  from  reconsidering  the  correctness  of  its  original  decision  to  determine 
Iwr  to  ask  that  the  case  De  remanded    .See  fl    A'   Ktltion.  90   IBLA  37S  U9nf>>. 
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procedural  due  process,  to  a  hearing  prior  to  BLM's  decision,  or  at 
least  shortly  afterward.  See  Mathews  v.  Eldridge,  424  U.S.  319  (1976). 
We  need  not  revolve  this  constitutional  issue,  however,  because  we 
hold  that  appellant  had  a  statutory  right  to  a  hearing  prior  to  the 
issuance  of  the  July  17  decision  under  section  302(c)  of  FLPMA, 
43  U.S.C.  §  1732(c)  (1982),  which  provides  as  follows: 

The  Secretary  shall  insert  in  any  instrument  providing  for  the  use,  occupancy,  or 
development  of  the  public  lands  a  provision  authorizing  revocation  or  suspension,  after 
notice  and  hearing,  of  such  instrument  upon  a  final  administrative  finding  of  a  violation 
of  any  term  or  condition  of  the  instrument,  including,  but  not  limited  to,  terms  and 
conditions  requiring  compliance  with  regulations  under  Acts  applicable  to  the  public 
lands  and  compliance  with  applicable  State  or  Federal  air  or  water  quality  standard  or 
implementation  plan:  Provided,  That  such  violation  occurred  on  public  lands  covered  by 
such  instrument  and  occurred  in  connection  with  the  exercise  of  rights  and  privileges 
granted  by  it:  Provided  further.  That  the  Secretary  shall  terminate  any  such  suspension 
no  later  than  the  date  upon  which  he  determines  the  cause  of  said  violation  has  been 
rectified:  Provided  further,  That  the  Secretary  may  order  an  immediate  temporary 
suspension  prior  to  a  hearing  or  final  administrative  finding  if  he  determines  that  such  a 
suspension  is  necessary  to  protect  health  or  safety  or  the  environment:  Provided  further. 
That,  where  other  applicable  law  contains  specific  provisions  for  suspension,  revocation, 
or  cancellation  of  a  permit,  license,  or  other  authorization  to  use,  occupy,  or  develop  the 
public  lands,  the  specific  provisions  of  such  law  shall  prevail. 

The  permits  in  this  appeal  were  issued  by  a  delegate  of  the  Secretary 
and  expressly  authorized  activity  on  public  land  administered  by  BLM. 
Although  the  permits  in  this  case  do  not  expressly  include  the 
provision  required  by  this  statute,  this  omission  does  not  excuse  BLM 
from  adhering  to  the  section  302(c)  procedural  requirements,  if 
applicable.5 

The  requirements  of  section  1732(c)  are  not  restricted  to  instruments 
issued  by  BLM  under  section  1732(b).  Inclusion  of  the  fourth  proviso 
makes  it  clear  that  Congress  intended  this  requirement  to  extend  to  all 
land  use  authorizations  issued  by  the  Department  under  any  law  for 
lands  managed  by  BLM.  Congress  provided  that  the  requirements  of 
this  section  can  be  avoided  only  if  the  law  under  which  the 
authorization  was  issued  or  other  law  contains  specific  provisions  for 
the  suspension,  revocation,  or  cancellation  of  a  land  use  authorization. 

In  16  U.S.C.  §  470cc(f)  (1982),  ARPA  provides  for  the  suspension  or 
revocation  of  permits  for  certain  prohibited  acts  listed  in  16  U.S.C. 
§  470ee(a),  (b),  and  (c)  (1982).  However,  BLM's  action  in  this  appeal  was 
not  based  on  this  provision,  and  ARPA  contains  no  specific  provision 
for  suspension  and  revocation  of  permits  under  such  circumstances  as 
those  cited  in  BLM's  July  17  decision.  Although  provisions  concerning 


'  It  should  be  noted  that  the  notice  and  hearing  requirement  is  incidental  to  the  main  purpose  of  the  provision, 
which  is  to  ensure  that  any  land  use  authorization  issued  by  the  Department  required  compliance  with  laws  including 
nir  and  water  quality  standards  or  implementation  plans.  As  one  writer  observed: 

"It  is  most  important  to  note  that  }j  302lc>  and  5<Mi  of  FLPMA  give  the  Interior  Department  the  clear  authority  to 
suspend  or  revoke  land  use  permits  for  violations  of  its  regulations  as  well  as  those  of  other  federal  [and)  state 
agencies,  thus  becoming  a  potent  tool  for  the  enforcement  of  pollution  standards  of  other  federal  and  state  agencies  ' 
Sturgis.  Admtnmtratiiv  A  Judicial  Review  of  Interior  Department  Decisions.  31   Rocky  Mtn    Min    L.  InSl.  |  3  07(  I ) 
at  3-47  (19851. 
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suspension  are  set  forth  at  43  CFR  7.10,  no  specific  procedure  is 
provided  by  the  regulation  for  administrative  conduct  of  permit 
suspensions  or  revocations.  Nevertheless,  contrary  to  appellant's 
contention  that  BLM's  action  was  not  specifically  authorized  by  ARPA, 
this  does  not  mean  that  BLM  is  precluded  from  suspending  or  revoking 
a  permit  if  a  term  or  condition  is  violated.  But  because  ARPA  contains 
no  provision  for  the  suspension  or  revocation  of  permits  under  such 
circumstances  as  are  alleged  in  this  appeal,  BLM  may  take  such  action 
only  in  a  manner  consistent  with  the  requirements  of  43  U.S.C. 
§  1732(c)  (1982),  which  requires  a  hearing  before  permit  revocation  or 
suspension.  Because  no  hearing  was  held  prior  to  the  July  17  decision, 
that  decision  must  be  set  aside. 

The  record  originally  received  by  this  Board  on  January  5,  1987, 
consisted  only  of  the  case  file  for  Western  Research  Archaeology's 
permit  031-WY-C085PR.  A  file  related  to  permit  83-WY-169  was 
subsequently  furnished  the  Board.  The  July  17  decision  revokes 
Mackey's  authority  under  all  existing  permits,  but  those  case  files  were 
not  transmitted  with  the  appeal.  The  December  2  decision  makes  clear 
that  BLM  considered  the  July  17  decision  to  be  a  final  disposition  of 
Mackey's  interest  in  pending  applications  as  well.  Although  the 
hearing  required  by  section  1732(c)  does  not  pertain  to  the  denial  of  an 
application  for  a  new  permit,  the  reasons  for  the  denial  are  predicated 
on  the  revocation  of  the  Mackey's  existing  permits,  an  action  which 
could  not  become  effective  until  after  a  hearing  was  held,  a  decision 
issued,  and  any  appeal  therefrom  resolved.  See  43  CFR  4.21(a).  BLM 
shall  therefore  refrain  from  taking  action  on  pending  permit 
applications  involving  Mackey  until  issuance  of  a  final  Departmental 
decision  in  this  matter.6 

Therefore,  pursuant  to  the  authority  delegated  to  the  Board  of  Land 
Appeals  by  the  Secretary  of  the  Interior,  43  CFR  4.1,  the  decision 
appealed  from  is  set  aside  and  the  matter  referred  to  the  Hearings 
Division  for  assignment  to  an  Administrative  Law  Judge,  whose 


'  Furthermore,  BLM  should  note  the  effectiveness  of  its  July  17  decision  was  automatically  stayed  by  4-'!  CFR 
4  2Ha>,  the  pertinent  provisions  of  which  are  quoted  at  n.3,  supra.  BLM  may  not  preclude  appellant  from  continuing 
work  under  existing  permits  issued  before  the  July   17  decision  This  regulation  does  not  require  BLM  to  issue  new 
permits  to  Mackey  on  pending  applications  We  recently  noted  in  Prima  Exploration.  Inc.,  %  1BLA  HO.  H2  (19R7I: 

"The  provisions  of  [43  CFH  4  21lsl|  implement  5  U.S.C  J  704  11962),  which  provides  that  a  decision  constitutes  final 
action  for  the  purposes  of  judicial  review  unless  the  agency  requires  by  rule  that  an  appeal  be  taken  to  superior  agency 
authority,  and  'provides  that  the  action  meanwhile  Is  inoperative.'  See  United  Stales  v.  Consolidated  Mines  A  Smelling 
Co..  456  F  2d  432  (9th  Cir.  1971).  As  one  authority  has  noted,  however:  The  requirement  that  agency  action  be  inoperative 
pending  required  appeals  to  the  agency  or  to  superior  agency  authority  does  not  require  the  agency  to  take  positive  action 
for  the  benefit  of  an  applicant.'  Attorney  General's  Manual  on  the  Administratis  Procedure  Act  105  11947V" 
Thus,  the  fact  the  July  17  decision  is  suspended  by  43  CFR  4.21(sl  does  not  require  BLM  to  issue  new  permits  to  appellant 
on  pending  applications 


139| 


EXXON  CORP 
April  23,  1987 


decision  shall  be  final  unless  appealed  to  this  Board  pursuant  to 
43  CFR  4.410. 


Franklin  D.  Arness 
Administrative  Jud^ 


We  concur: 

Gail  M.  Frazier 
Administrative  Judge 

Kathryn  A.  Lynn 
Administrative  Judge 
Alternate  Member 
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Appeals  from  decisions  of  the  Wyoming  State  Office,  Bureau  of  Li 
Management,  issuing  two  separate  right-of-way  grants  for  the 
construction  and  operation  of  pipelines  across  Federal  lands 
pursuant  to  section  28  of  the  Mineral  Leasing  Act  of  1920,  as 
amended,  30  U.S.C.  §  185  (1982),  W-7953KF)  and  W-87686. 

Affirmed. 

1.  Federal  Land  Policy  and  Management  Act  of  1976:  Rights-of-Wa 
Oil  and  Gas:  Pipelines:  Rights-of-Way-Rights-of-Way:  Act  of 
February  25,  1920-Rights-of-Way:  Oil  and  Gas  Pipelines 

Departmental  precedent  and  regulations  establish  that  sec.  28  of  the  Mineral  Leasing 
Act  of  1920,  as  amended,  provides  the  proper  authority  for  issuance  of  pipeline  rights 
way  for  transportation  of  gas  produced  from  Federal  oil  and  gas  leases.  Where  the 
pipeline  is  constructed  off-lease,  this  is  true  regardless  of  whether  the  pipeline  facilit 
characterized  as  a  gathering  line  or  production  facility  on  the  one  hand  or  a  pipeline 
transportation  of  gas  to  market  on  the  other  hand.  This  interpretation  of  sec.  28  of  U 
Mineral  Leasing  Act  is  consistent  with  the  intent  of  that  provision  to  ensure  the  abil 
of  Federal  oil  and  gas  lessees  to  develop  their  leases  and  market  the  products  of  leas< 
development. 

2.  Federal  Land  Policy  and  Management  Act  of  1976:  Rights-of-Wa 
Oil  and  Gas:  Pipelines:  Rights-of-Way--Rights-of-Way:  Act  of 
February  25,  1920--Rights-of-Way:  Oil  and  Gas  Pipelines 

Sec.  28  of  the  Mineral  Leasing  Act  of  1920,  as  amended,  30  U.S.C.  §  185  (1982), 
authorizing  rights-of-way  for  "natural  gas"  pipelines  provides  the  proper  statutory 
authority  for  a  right-of-way  for  a  pipeline  to  transport  all  component  gases  produced 
from  a  well  on  Federal  oil  and  gas  leases,  including  a  pipeline  exclusively  devoted  to 
transportation  of  carbon  dioxide  subsequently  separated  from  the  other  components  t 
the  gas  stream  emanating  from  the  wellhead   This  interpretation  of  sec.  28  of  the 
Mineral  Leasing  Act  is  consistent  with  the  intent  of  that  provision  to  ensure  the  abili 
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<2»1  SCOTT  BURNHAM 

December  2,  1987 

SCOTT  BURNHAM 

100  IBLA  94  Decided  December  2,  1987 

Appeal  from  a  decision  of  the  Wyoming  State  Office,  Bureau  of  Land 
Management,  dismissing  protest  of  mineral  patent  application  (W- 
80886)  and  declaring  mining  claims  null  and  void  (WMC-225789 
through  WMC-225806). 

Reversed  and  remanded. 

1.  Applications  and  Entries:  Generally-Mining  Claims:  Lands  Subject 
to--Segregation 

A  mineral  patent  application  does  not  segregate  land  from  the  acquisition  of  competing 
rights. 

2.  Contests  and  Protests:  Generally-Evidence:  Presumptions-Rules  of 
Practice:  Generally-Statutes 

The  assumption  required  by  30  U.S.C.  §  29  (1982),  "that  no  adverse  claim  exists"  does  not 
apply  to  claimB  which  did  not  exist  at  the  time  of  publication  of  notice  of  a  patent 
application  and  for  which  no  adverse  claim  could  have  been  filed. 

3.  Contests  and  Protests:  Generally-Evidence:  Presumptions-Rules  of 
Practice:  Generally-Statutes 

The  assumption  "that  no  adverse  claim  exists"  required  by  80  U.S.C.  §  29  (1982), 
operates  as  a  presumption  that  the  patent  applicant  holds  superior  possessory  title  so 
that  the  Department  may  proceed  to  determine  the  question  of  whether  his  mining  claim 
is  valid  under  the  mining  laws.  If  the  Department  determines  that  the  applicant's  claim 
is  valid  and  issues  a  patent,  a  rival  claim  becomes  a  nullity  because  there  is  no  longer 
any  Federal  land  to  which  it  can  attach  as  a  location  under  the  mining  laws.  If  the 
patent  application  is  rejected,  matters  are  restored  to  where  they  stood  prior  to  the 
application,  and  a  rival  locator  may  adverse  a  second  application  for  land  or  apply  for  a 
patent  himself. 

4.  Contests  and  Protests:  Generally-Rules  of  Practice:  Protests 

A  locator  who  fails  to  file  an  adverse  claim  against  an  application  for  patent  may  file  a 
protest  on  the  grounds  that  the  applicant  has  failed  to  comply  with  the  mining  laws. 

5.  Administrative  Procedure:  Standing-Rules  of  Practice:  Appeals: 
Standing  to  Appeal 

Under  43  CFR  4.410(a),  there  are  two  separate  and  distinct  prerequisites  to  prosecution 
of  an  appeal  to  the  Board  of  Land  Appeals:  (1)  the  appellant  must  be  a  "party  to  the 
case,"  and  (2)  the  appellant  must  be  "adversely  affected"  by  the  decision  below. 

6.  Administrative  Procedure:  Standing-Rules  of  Practice:  Appeals: 
Standing  to  Appeal 

The  assumption  "that  no  adverse  claim  exists"  required  by  30  U.S.C.  §  29  (1982),  does 
not  extend  to  preclude  a  mining  claim  for  which  no  adverse  claim  was  filed  during 
publication  of  notice  of  patent  proceedings  from  serving  as  a  foundation  for  finding 
standing  to  appeal. 

7.  Applications  and  Entries:  Generally-Mining  Claims:  Generally- 
Mining  Claims:  Determination  of  Validity-Mining  Claims:  Patent 

94  T.D.  No.  12 
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The  issue  of  the  validity  of  a  mining  claim  is  the  ultimate  concern  of  the  Department 
when  a  patent  application  has  been  made,  and  the  Department  necessarily  has  the 
power  to  inquire  into  and  determine  whether  the  location  is  valid  under  both  Federal 
and  state  law. 

8.  Applications  and  Entries:  Generally-Courts-Contests  and  Protests: 
Generally-Mining  Claims:  Generally-Mining:  Claims:  Contests- 
Mining-  Claims:  Determination  of  Validity-Mining  Claims: 
Litigation-State  Courts 

A  judgment  rendered  in  adverse  proceedings  is  not  conclusive  as  to  matters  which  might 
have  been  decided,  but  only  as  to  matters  which  were  in  fact  decided.  Unlike  litigation 
over  title  to  real  property,  the  judgment  in  a  judicial  proceeding  between  locators 
determines  superiority  of  possessory  title.  Unless  mandated  by  the  terms  of  the 
judgment,  there  may  be  no  reason  to  conclude  that,  in  reaching  its  judgment,  the  court 
made  a  finding  of  fact  argued  for  by  a  party  when  offering  evidence. 

9.  Applications  and  Entries:  Generally-Courts-Contests  and  Protests: 
Generally-Mining  Claims:  Generally-Mining  Claims:  Contests- 
Mining  Claims:  Determination  of  Validity-Mining  Claims: 
Litigation-State  Courts 

The  effect  attributed  to  a  judgment  issued  in  adverse  proceedings  must  rest  upon  the 
judicial  authority  of  the  court  in  resolving  conflicts  as  to  facts  and  making  rulings  upon 
applicable  law.  Although  a  settlement  reached  by  the  parties  must  be  reviewed  and 
approved  by  the  court,  if  it  approves,  there  is  no  need  to  decide  the  factual  and  legal 
issues  on  which  it  otherwise  would  have  based  its  decision.  For  this  reason,  factual  and 
legal  conclusions  stated  in  a  settlement  to  which  the  United  States  is  not  a  party  cannot 
be  binding  upon  the  Department. 

10.  Mining  Claims:  Generally-Mining  Claims:  Determination  of 
Validity-Mining  Claims:  Location-Words  and  Phrases 

"Good  faith"  Good  faith  in  the  location  of  mining  claims  is  widely  recognized  as  an 
implicit  requirement  of  the  mining  laws.  When  a  question  of  good  faith  concerns  a 
locator's  knowledge  of  prior  claims  and  his  purposes  in  locating  rival  claims,  the  issue  is 
appropriately  left  to  resolution  by  judicial  proceedings  between  the  locators.  However, 
"good  faith"  may  also  concern  a  locator's  knowledge  and  purposes  in  attempting  to 
obtain  rights  to  Federal  lands  by  establishing  mining  claims. 

APPEARANCES:  William  N.  Heiss,  Esq.,  Casper,  Wyoming,  for 
appellant;  Arthur  H.  Nielsen,  Esq.,  Jonathan  L.  Reid,  Esq., 
Thomas  C.  Jepperson,  Esq.,  Salt  Lake  City,  Utah,  for  American 
Colloid:  Lyle  K.  Rising,  Esq.,  Office  of  the  Solicitor,  Denver, 
Colorado,  for  the  Bureau  of  Land  Management. 

OPINION  BY  ADMINISTRATIVE  JUDGE  ARNESS 

INTERIOR  BOARD  OF  LAND  APPEALS 

Scott  Burnham  has  appealed  a  decision  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management  (BLM),  dated  December  12,  1984,  which 
dismissed  a  protest  filed  by  him  and  declared  the  Foxx  Nos.  1  through 
18  placer  mining  claims  null  and  void  ab  initio.  Appellant's  Foxx 
claims  were  located  December  11,  1983,  recorded  with  Big  Horn 
Countv,  Wyoming,  December  13,  1983,  and  filed  with  BLM 
December  29,  1983.  They  are  within  sees.  3,  4,  and  5  of  T.  57  N., 
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R.  96  W.,  sixth  principal  meridian,  Big  Horn  County,  Wyoming. 
Appellant's  protest  was  filed  February  16,  1984,  against  a  patent 
application  made  by  American  Colloid  Company  for  the  Sho  Nos.  4,  5, 
and  16  placer  claims  (W-80886).  The  Foxx  No.  18  and  the  Sho  No.  4 
both  occupy  approximately  the  north  half  of  lot  5,  sec.  5,  T.  57  N., 
R.  96  W.,  sixth  principal  meridian. 


This  case  plays  a  part  in  a  drama  for  which  the  stage  was  set  by  the 
partial  revocation  of  a  withdrawal  of  land  which  had  been  in  effect 
since  1903  under  authority  of  the  Reclamation  Act  of  1902,  ch.  1093, 
32  Stat.  388  (codified  in  various  portions  of  43  U.S.C.  §§  371-498 
(1982)).  By  notice  published  in  the  Federal  Register,  BLM  announced 
that  2,367.16  acres  of  land  in  the  Shoshone  Reclamation  Project  in  Big 
Horn  County,  Wyoming,  were  to  be  restored  to  operation  of  the  public 
land  laws.  46  FR  46134  (Sept.  17,  1981).  The  notice  stated  in  part  that 
"[a]t  10  a.m.  on  October  10,  1981,  the  lands  will  be  open  to  location 
under  the  United  States  mining  laws."  Id. 

On  the  morning  the  area  was  opened,  a  number  of  locators  were 
present  on  the  land  and  located  blocks  of  mining  claims.  It  appears 
that  American  Colloid  located  92  mining  claims,  blanketing  most  of  the 
restored  area.  By  application  received  by  BLM  June  22,  1982,  the 
company  sought  patent  for  seven  of  its  claims.  During  the  period  of 
publication  of  notice  of  the  patent  application,  other  parties  who  had 
located  claims  on  the  morning  of  October  10,  filed  adverse  claims  as 
required  to  preserve  their  rights.  See  30  U.S.C.  §§  29,  30  (1982); 
43  CFR  Subpart  3871.  BLM  advised  each  of  the  adverse  claimants  that 
they  were  required  to  commence  proceedings  in  a  court  of  competent 
jurisdiction.  Information  in  the  case  file  suggests  that  at  least  some  of 
the  land  encompassed  by  American  Colloid's  seven  claims  was  already 
subject  to  a  patent  application  filed  by  Carl  E.  Fischer  et  al.  (W-78411) 
which  had  been  adversed  (contested)  by  American  Colloid  along  with 
others,  with  judicial  proceedings  pending  in  the  U.S.  District  Court  for 
the  District  of  Wyoming.  Although  the  procedural  mechanism  is  not 
revealed  by  the  case  file,  the  adverse  claims  filed  against  American 
Colloid's  patent  application  were  consolidated  with  the  pending 
litigation  to  the  Fischer  group  application.  The  outcome  of  the 
litigation  was  that  notices  of  abandonment  of  mining  claims  were  filed 
with  BLM  by  various  parties,  and  on  September  9,  1983,  Judge 
Brimmer  issued  a  final  order  of  dismissal  pursuant  to  stipulations 
mode  among  the  parties. 

By  letter  dated  August  1,  1983,  American  Colloid  withdrew  four 
claims  from  its  patent  application.  On  March  7,  1984,  the  company 
made  payment  to  BLM  for  the  three  remaining  claims  and  was  issued 
a  receipt.  Scott  Burnham,  appellant  herein,  filed  a  location  notice  for 
his  Foxx  No.  18  claim  in  December  1983,  covering  the  lands  embraced 
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by  American  Colloid's  Sho  No.  4  claim.  Appellant  filed  a  protest 
against  American  Colloid's  patent  application  on  February  16,  1984. 

Appellant's  protest  did  not  assert  that  American  Colloid's  claims 
were  improperly  located  or  void,  though  clearly  this  was  its  purpose. 
Rather,  Burnham  provided  three  reasons  for  his  protest,  each  of  which 
indicated  that  the  claims  had  been  improperly  located:  (1)  The 
testimony  of  Myron  Durtsche,  Jr.,  as  to  the  manner  of  the  location  of 
the  Sho  No.  4  as  contained  in  a  deposition  submitted  with  the  protest; 
(2)  the  statement  in  BLM  Instruction  Memorandum  (IM)  No.  83-241 
that  "[appropriations  of  lands  under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is  unauthorized";  and  (3)  legal  briefs 
submitted  with  the  protest,  addressing  "the  adoption  issue,"  which 
"were  written  in  regard  to  another  lawsuit,  but  the  same  issue 
applies."  The  briefs  are  captioned  as  being  "In  Support  of  Joint  Motion 
for  Summary  Judgment  Against  Plaintiff,  American  Colloid  Company, 
by  Defendants  Fischer  Association,  Sage  Creek  Minerals,  Blue  Wash 
Company,  Wilson  Group,  and  Davis  Group"  and  were  filed  in  Federal 
district  court  as  part  of  the  litigation  of  the  adverse  claims.  The 
deposition  of  Durtsche  was  taken  as  part  of  the  same  litigation. ' 

The  documents  submitted  by  Burnham  with  his  protest  indicate  that 
American  Colloid  went  onto  the  land  sometime  prior  to  the  withdrawal 
revocation  and  positioned  at  regular  intervals  throughout  the  area 
unmarked  4x4  wood  posts  as  "survey  markers."  American  Colloid  later 
"adopted"  these  "survey  markers"  as  corner  posts  for  alternate  rows  of 
claims.  For  the  other  claims  located  by  the  company,  it  seems  that 
there  were  sufficient  personnel  on  the  land  on  October  10,  1981,  to 
post  location  notices  and  additional  4x4  posts  at  approximately  10  a.m. 
These  posts  were  painted  and  numbered  and  had  iron  rods  placed  in 
their  bases  for  quick  insertion  into  the  ground.  They  were  placed  next 
to  the  unpainted  "survey  markers"  to  serve  as  corner  monuments  for 
the  adjoining  claims.  If  carried  out  as  planned,  no  claim  would  have 
both  unpainted  "survey  markers"  and  painted  corner  posts  as  corner 
monuments,  and  alternate  rows  of  claims  would  have  either  adopted 
"survey  markers"  or  painted  corner  posts. 

The  documents  submitted  by  Burnham  also  indicate  that  prior  to  the 
revocation  of  the  withdrawal,  American  Colloid  took  drilling 
equipment  onto  the  land  and  drilled  a  number  of  exploratory  test  holes 
for  the  purpose  of  disclosing  mineral  deposits.  The  company's  mining 
claims  were  located  for  bentonite.  The  record  suggests  that  numerous 
exposures  of  bentonite  were  readily  visible  within  the  area.  The 
drilling  was  apparently  conducted  on  planned  locations,  indicated  by 
"survey  markers,"  which  did  not  contain  exposures  of  mineral. 

By  letter  dated  July  18,  1984,  BLM  acknowledged  receipt  of 
appellant's  protest,  stating  that  due  to  questions  raised  by  the  protest 
and  by  BLM's  review  of  the  patent  application  file,  the  agency  was 
requesting  advice  from  the  Regional  Solicitor.  BLM's  decision 


1  The  copy  of  the  deposition  contained  in  the  record  before  the  Board  is  labeled  Volume  II  and  begins  with  p.   124. 
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dismissing  appellant's  protest  recited  that  advice  from  the  Regional 
Solicitor  had  been  obtained  and  enclosed  a  copy  of  a  Solicitor's 
memorandum  addressing  the  matter.  Following  the  Solicitor's  advice, 
BLM  rejected  appellant's  protest,  stating  in  relevant  part  as  to  each  of 
appellant's  reasons: 

1 1  I  *     *  [T]he  issue  of  prestaking  and  adoption  goes  entirely  to  the  issue  of  possession 
and  o;ood  faith.  Any  locator  who  places  stakes  or  other  monuments  on  withdrawn  lands 
assumes  the  risk  that  good  faith  location  will  be  addressed  and  possibly  resolved  against 
him  in  an  adverse  proceeding  to  determine  possession.  Such  a  proceeding  was  initiated  in 
this  case,  and  because  the  issue  of  prestaking  and  adoption  was  raised  in  the 
proceedings,  we  must  conclude  that  the  parties  took  that  issue  into  consideration  in 
reaching  their  settlement.  To  that  end,  the  sworn  testimony  as  to  the  prestaking  and 
adoption  issue,  as  well  as  the  implications  and  inferences,  have  been  determined  to  have 
been  disposed  of  by  virtue  of  Judge  Brimmer's  decision  of  September  9,  1983. 


[2]  *  *  *  [IM  No.  83-241]  clearly  states  that  rights  to  possession  shall  be  decided 
between  the  parties  by  State  or  Federal  Courts  applying  State  law  and  the  Bureau  of 
Land  Management  will  not  intervene.  In  essence,  this  memorandum,  issued  after  the 
Opening  Order  in  this  case,  requires  that  Opening  Orders  inform  people  what  the  law  is 
regarding  location  and  possession  of  mining  claims.  We  cannot  agree  that  it  supports 
your  position. 

[•'t.|  *  *  *  Our  review  *  *  *  revealed  that  these  briefs  were  indeed  included  in  the 
adverse  claim  consolidated  cases  involving  mineral  patent  application,  W-80886; 
consequently,  we  conclude  they  were  considered  in  the  negotiated  settlement  between 
the  parties  and  in  Judge  Brimmer's  Decision. 

BLM's  decision  also  stated  that  a  review  of  both  the  documents 
submitted  with  appellant's  protest  and  the  case  file  for  W-80886  had 
disclosed  "no  additional  evidence  apart  from  that  considered  by  the 
Court,  and  specifically,  no  evidence  that  the  applicant  has  not  complied 
with  the  requirements  of  the  law  for  obtaining  a  patent"  (Decision 
at  3).  Accordingly,  BLM  dismissed  appellant's  protest  "based  on  the 
September  9,  1983  Decision  of  the  Court,  and  for  failure  to  show  that 
the  applicant  has  not  complied  with  the  requirements  of  the  law  for 
obtaining  a  patent."  Id.  Finally,  BLM  found  appellant's  Foxx  mining 
claims  to  be  null  and  void  ab  initio  for  lack  of  title  "by  virtue  of  being 
located  on  lands  segregated  from  entry  by  virtue  of  a  mineral  patent 
application."  Id.  at  4. 

In  his  statement  of  reasons,  appellant  renews  the  basic  assertion  of 
his  protest  that  acts  of  location  performed  on  land  which  has  been 
withdrawn  from  the  location  of  mining  claims  may  not  be  "adopted" 
after  the  withdrawal  has  been  revoked  as  acts  essential  to  the  location 
of  a  valid  mining  claim  (Statement  of  Reasons  at  8).  This  assertion 
concerns  primarily  the  "survey  monuments"  established  by  American 
Colloid  prior  to  the  revocation  of  the  withdrawal,  but  also  concerns  the 
exploratory  drilling  conducted  prior  to  the  revocation  of  the 
withdrawal. 

While  the  issue  appellant  raises  is  relevant,  it  is  not  the  issue 
directly  raised  by  the  actions  taken  in  the  BLM  decision  which  is  the 
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subject  of  our  review.  BLM's  decision  dismissed  appellant's  protest 
because,  as  proposed  by  the  Solicitor's  memorandum  enclosed  with  the 
decision,  BLM  found  the  issue  of  prestaking  to  concern  only  the  good 
faith  and  possessory  rights  of  a  locator  and  to  be  a  matter  for  judicial 
determination  in  proceedings  between  rival  locators.  Because  BLM  also 
found  the  issue  of  prestaking  had  been  considered  and  disposed  of  by 
the  litigation  of  the  adverse  claims,  it  concluded  that  the  Durtsche 
deposition  and  legal  briefs  submitted  with  Burnham's  protest  were  not 
subject  to  its  consideration  and  dismissed  appellant's  protest  for  failure 
to  present  "evidence  that  the  applicant  has  not  complied  with  the 
requirements  of  the  law  for  obtaining  a  patent"  (Decision  at  3).  In 
addition,  BLM  declared  appellant's  mining  claims  to  be  null  and  void 
ab  initio  because  they  were  located  on  land  segregated  from  the 
location  of  mining  claims  by  American  Colloid's  patent  application. 
The  correctness  of  these  determinations  are  the  immediate  subject  of 
this  appeal. 

American  Colloid  has  entered  an  appearance  to  respond  to 
appellant's  arguments.  It  asserts  that  its  manner  of  locating  its  claims 
by  adoption  of  "survey  markers"  as  corner  posts  was  legally  proper.  In 
addition,  the  company  argues  that  Burnham  lacks  standing  to  appeal 
the  dismissal  of  his  protest.  Appellant  has  replied  by  arguing  that  his 
mining  claims  give  him  sufficient  interest  to  have  standing  to  appeal. 
The  Office  of  the  Solicitor  has  appeared  on  behalf  of  BLM,  asserting,  as 
in  its  memorandum  to  BLM,  that  the  issue  of  prestaking  and  adoption 
is  primarily  an  issue  of  good  faith  and  is  a  matter  for  determination  by 
state  courts. 

In  the  proper  course  of  review,  prior  to  addressing  the  substantive 
issues  raised  by  the  appeal  of  BLM's  decision,  we  should  consider 
American  Colloid's  contention  that  appellant  lacks  standing  to  appeal. 
However,  in  this  case,  the  issue  of  standing  is  not  independent  of  the 
other  issues  raised  by  the  appeal.  American  Colloid  contends  that 
Burnham  lacks  standing  because  he  has  no  interest  in  the  land  due  to 
the  location  of  his  mining  claims  "on  ground  previously  segregated 
from  entry  by  the  SHO#4  mineral  patent  application  and  publication 
thereof  (Answer  at  6).  This  assertion  simply  repeats  the  basis  on 
which  BLM  held  appellant's  claims  to  be  null  and  void,  raising  the 
same  issue  of  correctness  that  Burnham  raises  by  appealing  BLM's 
decision.  American  Colloid  also  argues  that  because  appellant's  claims 
were  not  located  until  after  the  conclusion  of  the  adverse  proceedings 
brought  in  Federal  district  court  pursuant  to  30  U.S.C.  §§  29  and  30 
(1982),  Burnham  is  conclusively  presumed  to  have  no  interest  by  virtue 
of  his  location.  This  assertion  is  also  substantive,  raising  an  issue  as  to 
whether  the  statutes  providing  for  adversary  proceedings  preclude  the 
subsequent  location  of  mining  claims. 

Because  American  Colloid's  arguments  as  to  standing  raise 
substantive  issues  which  are  related  to  the  other  issues  on  appeal,  we 
shall  begin  with  them.  After  reviewing  the  substantive  foundation 
upon  which  the  company  argues  that  appellant  lacks  standing  to 
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appeal,  we  will  be  better  able  to  consider  the  procedural  issue  and  the 
manner  in  which  it  arises  under  the  mining  laws.  Because  we  conclude 
that  appellant  may  prosecute  his  present  appeal,  we  will  next  review 
the  grounds  on  which  BLM  dismissed  his  protest.  Because  BLM's 
decision  was  based  on  advice  given  in  the  Solicitor's  memorandum 
which  was  enclosed  with  the  decision,  we  will  also  discuss  the 
memorandum  in  relation  to  the  issues  raised  by  BLM's  decision. 

//. 

In  declaring  appellant's  mining  claims  null  and  void,  BLM  stated:  "It 
has  been  held  that  land  in  a  patent  application  is  segregated  from 
entry."  No  authority  was  cited  for  this  proposition.  In  reaching  its 
conclusion,  BLM  followed  the  advice  of  the  Regional  Solicitor's  Office. 
The  Solicitor's  memorandum  to  BLM  advised  the  agency  that  "the 
claims  are  null  and  void  from  the  beginning,  as  the  land  in  the  patent 
application  is  segregated  from  entry"  (Memorandum  at  7).  The 
memorandum  subsequently  repeated  this  advice  citing  Belk  v. 
Meagher,  104  U.S.  279,  284-86  (1881). 2  In  adopting  this  proposition  as 
part  of  its  argument  as  to  standing,  American  Colloid  cites  Belk,  BLM's 
decision,  and  a  portion  of  appellant's  statement  of  reasons  discussing 
the  validity  of  mineral  locations  on  withdrawn  lands. 

Nothing  in  Belk  supports  the  rule.  The  Supreme  Court's  opinion 
answers  four  sequential  questions.  Id.  at  281.  The  Court  first  finds  that 
the  original  locators,  by  renewing  work  on  their  claim  in  June  1875, 
held  exclusive  rights  of  possession  and  enjoyment  of  the  ground  at 
issue  through  December  31,  1876.  Id.  at  283.  The  Court  next  concludes 
that  when  Belk  located  his  claim  on  December  19,  1876,  it  was  invalid 
since  "a  relocation  on  lands  actually  covered  at  the  time  by  another 
valid  and  subsisting  location  is  void;  and  this  not  only  against  the  prior 
locator,  but  all  the  world,  because  the  law  allows  no  such  thing  to  be 
done."  Id.  at  284.  The  third  question  was  whether  Belk's  invalid 
location  became  operative  when  the  original  location  lapsed  on 
January  1,  1877.  The  Court  concluded  it  did  not: 

A  location  is  not  made  by  taking  possession  alone,  but  by  working  on  the  ground, 
recording  and  doing  whatever  else  is  required  for  that  purpose  by  the  acts  of  Congress 
and  the  local  laws  and  regulations.  As  in  this  case,  all  these  things  were  done  when  the 
law  did  not  allow  it;  they  are  as  if  they  had  never  been  done.  On  the  19th  of  December 
the  right  to  the  possession  of  this  property  was  just  as  much  withdrawn  from  the  public 
domain  as  the  fee  is  by  a  valid  grant  from  the  United  States  under  the  authority  of  law, 
or  the  possession  by  a  valid  and  subsisting  homestead  or  pre-emption  entry.  (Italics 
supplied] 

Id.  at  284-85. 


'  BLM's  decision  stated:  "Thus,  the  Fo*x  No«    1  thru  18  placer  mining  claims  would  be  null  and  void  ab  initio  (from 
the  beginning)  as  never  having  any  legal  effect;  claims  are  null  and  void  in  any  event  for  location  on  land  segregated 
from  entry.'  Belk  vs.  Meagher,  104  U.S.  279.  284-86  (1881)."  The  language  quoted  by  BLM  appears  in  the  Solicitor's 
memornndum,  not  the  case  cited. 
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The  language  quoted  from  Belk  clearly  indicates  that  if  American 
Colloid  held  valid  claims  at  the  time  of  appellant's  locations,  his  claims 
are  necessarily  invalid.3  As  stated  by  the  Court,  a  valid  location 
effectively  withdraws  land  from  the  location  of  rival  mining  claims, 
segregating  it  from  the  acquisition  of  competing  rights.  See  also 
St.  Louis  Mining  &  Milling  Co.  v.  Montana  Mining  Co.,  171  U.S.  650, 
655  (1898);  Gwillim  v.  Donnellan,  115  U.S.  45,  49  (1885).  This  principle, 
however,  is  far  different  from  that  stated  in  the  Solicitor's 
memorandum,  adopted  by  BLM  in  its  decision,  and  cited  by  American 
Colloid.  The  Court  in  Belk  is  not  concerned  with  the  effect  of  an 
application  for  patent,  an  issue  most  likely  to  arise  in  Departmental 
rather  than  judicial  proceedings. 

[1J  Our  review  of  Departmental  decisions  has  found  only  one 
instance  supporting  the  assertion  that  a  mineral  patent  application 
segregates  land.  In  1895  Secretary  Smith  announced  a  prospective  rule 
that  "a  mineral  application,  properly  filed  and  duly  followed  by  notice 
thereof  by  publication  and  posting,  as  required  by  Sec.  2325  (R.S.U.S.) 
is  per  se  a  segregation  of  the  land  covered  thereby  *  *  *."  Andrew  J. 
Gibson,  21  LD.  219  (1895).  Whether  this  instruction  was  ever 
implemented  by  local  offices  is  not  clear  as  no  subsequent  decision  has 
been  found  applying  the  rule,  but  for  the  case  before  us.  In  1914,  in 
Bay  City  Oil  Co.  v.  Alvarado  Oil  Co.,  43  L.D.  397  (1914),  a  patent 
application  for  oil  placer  claims  had  been  rejected  for  lack  of  a 
discovery  prior  to  the  date  of  the  application.  On  appeal  it  was  argued 
that  a  subsequent  discovery  would  validate  the  location  if  no  adverse 
rights  had  attached  and  that,  citing  Gibson,  adverse  rights  could  not 
attach  because  the  land  was  segregated.  Id.  at  398.  The  Department's 
opinion  did  not  directly  address  this  argument,  deeming  only  the 
matter  of  discovery  to  be  relevant.  Finding  there  had  been  no 
discovery,  and  therefore  no  valid  location  when  the  patent  application 
was  filed,  the  Department  concluded  that  the  posted  and  published 
notices  of  the  application  for  patent  "were  without  force  and  effect" 
and  that  "[t]he  rights  of  possible  adverse  claimants  were  not  affected 
or  concluded  by  such  ineffectual  proceedings  *  *  *."  Id.  at  400. 

The  implicit  rejection  of  the  Gibson  instruction  in  Bay  City  points  to 
one  of  several  problems  such  a  principle  entails.  As  established  by 


1  In  Laragnino  v.  Uhlig.  198  U.S.  443  (IMS),  the  Supreme  Court  found  that  a  mining  claim  by  a  junior  locator 
succeeded  to  a  senior  claim  forfeited  by  failure  to  perform  assessment  work  »o  that  the  junior  prevailed  over  a  third 
location  made  after  the  forfeiture.  Although  the  decision  concerned  overlapping  locations  rather  than  mining  claims 
covering  identical  ground,  the  Finding  implied  that  a  subsequent  location  of  the  same  land  is  not  invalid  but  merely 
second  in  priority  The  Court  reached  ita  conclusion  based  on  an  interpretation  of  30  U.S.C.  5  30  (1982),  which  found 
Ihot  under  the  statute  a  junior  locator  who  applied  for  patent  would  benefit  from  the  assumption  required  by  the 
statute  if  the  senior  locator  did  not  adverse  and  thereby  receive  patent  to  the  ground.  Id.  at  450-56.  The  decision 
presented  considerable  difficulty  to  courts  analyzing  the  legal  status  of  conflicting  locations  See  Bergquist  v.  West 
Virginia  Wyoming  Copper  Co .  18  Wyo  234.  106  P.  673,  682-84  (1910HdiscuBsion  of  decisions)  One  such  case  was 
appealed  to  the  Court  nnd  it  retreated  from  its  decision  in  I^ivagnino.  qualifying  that  decision  on  the  basis  that  a 
claim  may  he  abandoned  before  it  becomes  forfeited.  Farrtll  v.  Ijx-shart,  210  U.S.  142,  147  11908),  reu/?  31  Utah  155, 
86  I*.  1077  (1906)  In  Swanson  v.  Sears.  224  US   180  (1912),  the  Court  reached  a  conclusion  contrary  to  lyauagnmo, 
apparently  overruling  (hat  decision  See  2  I.indley  on  Mines,  §  339  (3d  ed.  1914).  Whatever  the  status  of  Lauagnino, 
(lie  issue  remains  a  serious  difficulty  in  mining  law.  As  a  matter  of  principle,  the  rule  state*!  in  Belk  controls  and  a 
location  made  over  a  prior  valid  claim  is  necessarily  invalid;  yet,  under  the  mineral  patenting  procedures,  it  remains 
possible  for  a  junior  locator  to  obtain  n  patent  if  the  senior  does  not  adverse.  See  Bowen  v.  Chemi-Cote  Perlite  Corp., 
102  Ariz  423,  432  P  2d  435  1 19671. 
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Belk,  it  is  undisputably  the  law  that  a  valid  mining  claim  segregates 
the  area  it  encompasses  from  the  acquisition  of  competing  rights.  To 
attribute  the  same  effect  to  a  patent  application  would  permit  an 
invalid  location  to  have  the  same  effect  as  a  valid  location.  By  staking 
and  recording  mining  claims  and  then  filing  an  application  for  patent, 
a  locator  could  tie  up  large  portions  of  the  public  domain  without  the 
necessity  of  making  a  discovery  or  even  diligently  searching  for  one.  A 
valid  location  does  not  need  a  rule  giving  segregative  effect  to  a  patent 
application  to  defeat  rival  locations  and  an  invalid  claim  does  not 
deserve  such  protection. 

Apart  from  practical  considerations,  allowing  invalid  locations  to 
segregate  land  would  also  be  inconsistent  with  two  provisions  of  the 
mining  laws.  First,  the  statutory  language  that  "locators  of  all  mining 
locations  made  on  any  mineral  vein,  lode,  or  ledge,  situated  on  the 
publ  ic  domain  *  *  *  shall  have  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,"  30  U.S.C.  §  26  (1982),  would  be  violated  if  exclusive  rights 
of  possession  were  recognized  for  those  who  had  not  made  a  mineral 
discovery.  Cf.  Belk  v.  Meagher,  supra  at  284  ("[t]he  right  to  the 
possession  comes  only  from  a  valid  location").  Additionally,  as 
recognized  by  the  Secretary  in  Gibson,  any  segregative  effect  attributed 
to  a  patent  application  could  not  be  absolute.  The  mining  laws  permit 
the  relocation  of  a  mining  claim  by  a  rival  locator  when  a  claim  has 
been  abandoned  by  failure  to  perform  annual  assessment  work. 
30  U.S.C.  §  28  (1982).  The  paper  record  of  a  patent  application  could 
not  defeat  this  statutory  right.4  The  possibility  of  a  claim  being 
relocated  is  not  foreclosed  until  the  patent  application  has  been 
approved,  the  purchase  price  paid,  and  a  receipt  issued,  thereby 
resulting  in  issuance  of  a  Final  Certificate  of  mineral  entry.  Benson 
Mining  &  Smelting  Co.  v.  Alta  Mining  &  Smelting  Co.,  145  U.S.  428, 
430,  434  (1892);  43  CFR  3851.5.  With  issuance  of  a  Final  Certificate  of 
mineral  entry,  the  land  encompassed  by  the  mining  claim  is  segregated 
from  the  location  of  other  claims  and  may  not  be  located  by  another. 
Union  Oil  Co.  of  California,  65  I.D.  245,  253  (1958);  McCormack  v. 
Night  Hawk  &  Nightingale  Gold  Mining  Co.,  29  L.D.  373,  377  (1899); 
Leary  v.  Manuel,  12  L.D.  345  (1891);  F.  P.  Harrison,  2  L.D.  767  (1882). 

Accordingly,  we  find  BLM  erred  in  ruling  appellant's  Foxx  mining 
claims  to  be  null  and  void  due  to  their  location  on  land  segregated  by  a 
patent  application.5  For  the  same  reason,  we  reject  American  Colloid's 
first  argument  as  to  appellant's  standing  to  appeal. 


•The  suggestion  made  by  the  Secretary  in  Gibson  that  a  relocntor  first  establish  abandonment  of  the  prior  location 
before  locating  his  own  would  be  contrary  to  the  view  subsequently  expressed  by  the  Supreme  Court  in  Del  Monte 
Mining  «  Milling  Co.  v.  Lasl  Chance  Mining  &  Milling  Co..  171   U.S.  55,  77  (1898). 

*  In  finding  nil  18  of  appellant's  claims  null  and  void,  BLM's  decision  also  goes  beyond  the  record  on  appeal.  The 
record  contains  the  documenta  for  American  Colloid's  patent  application  and  shows  that  appellant's  Foxx  No.  18  was 
located  on  the  same  land  as  the  company's  Sho  No.  4.  Nothing  in  the  caae  file  indicates  that  the  company  has  applied 
for  potent  for  any  other  of  ita  claims.  Thus,  there  is  no  indication  that  other  of  appellant's  claims  conflict  with  any 
claim  contained  in  a  patent  application. 
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American  Colloid's  second  argument  as  to  appellant's  standing  to 
appeal  is  that  the  adverse  proceedings  in  Federal  district  court 
initiated  under  30  U.S.C.  §§  29  and  30  (1982)  precluded  appellant  from 
locating  his  claims  (Answer  at  3).  This  argument  is  similar  to  the 
company's  first  argument,  but  places  the  time  of  segregation  sometime 
after  publication  of  notice  of  American  Colloid's  patent  application.  To 
the  extent  this  argument  is  similar,  it  must  be  rejected  as  both 
potentially  giving  improper  effect  to  invalid  claims  and  precluding 
exercise  of  the  statutory  right  to  relocate  abandoned  claims.  Nor  is 
appellant's  argument  supported  by  the  statutes  calling  for  adverse 
proceedings. 

Under  the  procedures  established  by  30  U.S.C.  §  29  (1982),  after  an 
application  for  patent  has  been  filed  and  an  initial  review  made  by 
BLM,  the  agency  will  direct  publication  of  notice  of  the  application 
pursuant  to  arrangements  made  by  the  applicant  and  approved  by 
BLM.  See  generally  2  American  Law  of  Mining  §  51.06[5]  (2nd  ed. 
1984).  The  notice  is  published  for  a  period  of  60  days  and  the  statute 
requires  that  adverse  claims  be  filed  during  this  time.  See  id. 
§  52.02[3].  The  statute  additionally  provides: 

If  no  adverse  claim  Bhall  have  been  filed  with  the  register  and  the  receiver  of  the  proper 
land  office  at  the  expiration  of  the  sixty  days  of  publication,  it  Bhall  be  assumed  that  the 
applicant  is  entitled  to  a  patent  '  '  *  and  that  no  adverse  claim  exists;  and  thereafter 
no  objection  from  third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 

R.S.  2325;  30  U.S.C.  §  29  (1982).6  A  companion  statute  then  requires 
that  when  an  adverse  claim  has  been  filed  with  the  Department  during 
the  period  of  publication,  all  proceedings  by  the  Department  on  the 
patent  application  "shall  be  stayed  until  the  controversy  shall  have 
been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or  the 
adverse  claim  waived."  30  U.S.C.  §  30  (1982).  The  adverse  claimant  is 
required  to  commence  judicial  proceedings  "to  determine  the  question 
of  the  right  of  possession"  within  30  days  after  filing  his  adverse  claim 
with  the  Department,  and  he  must  prosecute  his  suit  with  reasonable 
diligence  or  be  deemed  to  have  waived  his  suit.  Id.  The  statute  also 
provides  that: 

After  such  judgment  shall  have  been  rendered,  the  party  entitled  to  the  possession  of  the 
claim,  or  any  portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of 
the  judgment  roll  with  the  register  of  the  land  office,  *  *  *  and  a  patent  shall  issue 
thereon  for  the  claim,  or  such  portion  thereof  as  the  applicant  shall  appear,  from  the 
decision  of  the  court,  to  rightly  possess. 

On  their  face,  the  statutes  seem  to  provide  a  simple  and  efficient 
procedure  for  resolving  conflicts  between  mineral  locators  so  that 
patent  may  be  issued.  If  no  adverse  claim  is  filed  during  the  period  of 
publication  of  notice  of  a  patent  application,  it  is  assumed  "that  the 


•The  original  reference  in  the  Mining  Law  of  1872  was  to  "this  act  "  Act  of  May  10.  1B72.  ch.  152,  17  Stat  91,  93. 
The  reference  was  changed  in  the  Revised  Statute,  of  1875  to  'this  chapter."  R.S.  2325.  See  Untied  State*  y^Bowen. 
[On  US  MR,  51.1  1 18791  The  United  State*  Code  lints  the  specific  statutes  originally  found  in  Title  XXXII.  Chapter  6. 
of  the  Refuted  Statute* 
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applicant  is  entitled  to  a  patent  *  *  •  and  that  no  adverse  claim 
exists."  If  an  adverse  claim  is  filed,  patent  proceedings  within  the 
Department  are  stayed.  If  the  adverse  claim  is  not  pursued  in  court 
and  diligently  prosecuted,  it  is  deemed  waived.  If  prosecuted  to 
completion,  the  successful  party  may  go  to  the  Department  with  the 
judgment  "and  a  patent  shall  issue." 

While  the  prohibitions  expressed  in  the  statutes  are  sometimes  said 
to  be  absolute,  their  application  is  a  matter  of  interpretation  rather 
than  strict  construction.  By  its  terms,  the  portion  of  30  U.S.C.  §  29 
(1!»82),  requiring  the  assumption  "that  no  adverse  claim  exists" 
addresses  only  the  situation  in  which  no  adverse  claim  is  filed  against 
a  patent  application.  Similarly,  the  portion  of  30  U.S.C.  §  30  (1982), 
providing  for  the  waiver  of  an  adverse  claim  refers  only  to  a  locator 
who  files  an  adverse  claim  but  fails  to  either  timely  commence  judicial 
proceedings  or  prosecute  them  with  reasonable  diligence.  The  statutes, 
however,  have  never  been  understood  to  apply  in  only  these 
circumstances,  but  rather  to  be  the  relevant  provisions  for  all 
situations  arising  with  patenting  proceedings.  Likewise,  the  provision 
that  upon  presentation  of  a  judgment  to  the  Department  "a  patent 
shall  issue"  does  not  preclude  Departmental  review  of  the  validity  of  a 
claim.  Clipper  Mining  Co.  v.  Eli  Mining  &  Land  Co.,  194  U.S.  220,  224 
(1904). 

[2]  The  portion  of  the  statute  requiring  an  assumption  "that  no 
adverse  claim  exists"  was  addressed  by  the  Department  in  a  series  of 
cases  in  which,  after  adverse  proceedings  had  been  concluded,  the 
judgment  was  not  immediately  filed  with  the  Department  and  entry 
was  not  obtained  until  sometime  later.  Subsequent  to  the  entry, 
protests  were  filed  alleging  there  had  been  an  abandonment  by  failure 
to  perform  annual  assessment  work  and  a  subsequent  relocation  of  the 
ground  by  the  protestant.  The  first  such  case  was  Cain  v.  Addenda 
Mining  Co.  (On  Review),  29  L.D.  62  (1899).  A  patent  application  had 
been  made  for  the  Addenda  claim  in  1879,  and  adverse  proceedings 
were  completed  in  1882  with  judgment  in  favor  of  the  adverse  claimant 
for  a  portion  of  the  ground.  No  action  was  taken  to  patent  the 
remainder  of  the  claim  until  1894  when  the  company  obtained  entry. 
In  1895,  a  protest  was  filed  based  on  a  judgment  obtained  in  a  quiet 
title  suit  instigated  prior  to  the  entry.  Based  on  language  appearing  in 
Gillis  v.  Downey,  85  F.  483,  489  (8th  Cir.  1898),  the  Department 
rejected  the  notion  that  30  U.S.C.  §§  29  and  30  (1982),  precluded 
consideration  of  the  protest,  finding  instead  that  "[t]he  mining  laws 
contemplate  that  proceedings  under  an  application  for  patent  should 
be  prosecuted  to  completion  within  a  reasonable  time  after  the 
required  publication,  or  after  the  termination  of  proceedings  on 
adverse  claims,  if  any  are  filed  *  *  *."  Cain  v.  Addenda  Mining  Co. 
(On  Review),  supra  at  66.  This  rule  was  deemed  necessary  because 
otherwise,  by  simply  posting  notice  of  a  patent  application  a  locator 
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could  "project  indefinitely  into  the  future"  the  assumption  that  no 
adverse  claim  exists,  contrary  to  the  statute  requiring  performance  of 
assessment  work.  Id.  Subsequently,  in  P.   Wolenberg,  29  L.D.  302  (1899), 
(On  Review),  29  L.D.  488  (1900),  a  more  formal  rule  was  adopted: 

The  assumption,  declared  in  section  2325  of  the  Revised  Statutes,  that  no  adverse  claim 
exists  in  those  instances  where  no  adverse  claim  is  filed  in  the  local  office  during  the 
period  of  publication,  relates  to  the  time  of  the  expiration  of  the  period  of  publication 
and  to  adverse  claims  which  might  have  been  made  known  at  the  local  office  before  that 
time.  It  has  nothing  to  do  with  adverse  claims  which  are  initiated  subsequent  to  that 
time  and  which  could  not  therefore  have  been  made  known  at  the  local  office  during  the 
period  of  publication. 

P.  Wolenberg,  supra  at  305.  These  rules  were  applied  by  the 
Department  in  numerous  cases.  See  Lucky  Find  Placer  Claim,  32  L.D. 
200  (1903),  and  cases  cited  therein.  See  also  Sweeney  v.  Wilson,  10  L.D. 
157  (1890);  Little  Pauline  v.  Leadville  Lode,  7  L.D.  506  (1888). 

The  same  understanding  of  the  statute  was  adopted  by  the  Supreme 
Court  in  Enterprise  Mining  Co.  v.  Rico-Aspen  Consolidated  Mining  Co., 
167  U.S.  108  (1897).  At  issue  was  ownership  of  ore  within  the  overlap 
of  the  Vestal  and  Jumbo  No.  2  lode  claims.  The  first  issue  was 
seniority  of  location.  Although  the  Vestal  had  been  located  first,  the 
Jumbo  No.  2  was  located  following  discovery  of  a  vein  in  a  tunnel  site 
which  had  been  commenced  a  number  of  months  prior  to  the  location 
of  the  Vestal.  The  Court  held  that  the  right  to  the  vein  in  the  Jumbo 
No.  2  related  back  to  the  date  of  location  of  the  tunnel  site.  Id.  at  113. 
The  second  issue  was  whether  the  failure  to  adverse  a  patent 
application  for  the  Vestal  claim  limited  the  rights  of  the  owner  of  the 
Jumbo  No.  2.  The  fact  complicating  the  issue  was  that  no  discovery 
had  been  made  in  the  tunnel  prior  to  or  during  the  period  of 
publication  when  an  adverse  claim  was  required  to  be  filed.  The  Court 
concluded: 

|A]s  the  defendant  could  not,  in  any  suit  which  it  might  institute,  establish  a  certain 
adverse  right,  and  as  litigation  in  the  courts  is  based  upon  facts  and  not  upon 
possibilities,  it  seems  to  us  that  nothing  was  to  be  gained  by  instituting  adverse 
proceedings,  and,  therefore,  nothing  lost  by  a  failure  so  to  do. 

Id.  at  116.  See  also  Enterprise  Mining  Co.  v.  Rico-Aspen  Consolidated 
Mining  Co.,  66  F.  200,  208-10  (8th  Cir.  1895).  Other  courts  have 
similarly  found  the  statute  not  to  apply  to  subsequent  locations.  Poore 
v.  Kaufman,  44  Mont.  248,  119  P.  785  (1911);  Champion  Mining  Co.  v. 
Consolidated  Wyoming  Gold  Mining  Co.,  75  Cal.  78,  16  P.  513,  514-15 
(1888). 

[3]  The  fundamental  error  of  American  Colloid's  argument  is  to 
confuse  the  language  of  the  statute  with  the  effect  it  may  have  in  a 
given  case.  Similar  to  service  by  publication,  posting  and  publishing 
notice  of  a  patent  application  alerts  all  who  may  hold  an  interest  in 
the  land  applied  for  that  they  should  take  steps  to  protect  their 
interests.  If  they  do,  the  statute  designates  the  courts  as  the  proper 
forum  for  resolving  disputes  as  to  the  right  of  possession.  If  they  do 
not,  the  Department  may  proceed  to  determine  whether  the  applicant 
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is  entitled  to  a  patent.  The  statute  requires  an  assumption  by  the 
Department  that  no  adverse  claim  exists.  This  assumption  operates  to 
effect  a  presumption  that  the  patent  applicant  holds  superior 
possessory  title  so  that  the  Department  may  proceed  to  determine  the 
question  of  whether  his  mining  claim  is  valid  under  the  mining  laws.7 
Rival  locators  may  still  have  competing  claims,  and  one  may  be 
superior  in  title,8  but  their  claims  are  of  no  concern  to  the  Department. 
If  rival  locators  wish  to  pursue  their  claims,  they  must  find  a  forum 
elsewhere.9  If  the  Department  determines  that  the  applicant's  claim  is 
valid  and  issues  a  patent,  a  rival  claim  becomes  a  nullity  because  there 
is  no  longer  any  Federal  land  to  which  it  can  attach  as  a  location 
under  the  mining  laws.  However,  if  for  any  reason  the  patent 
application  is  rejected,  matters  are  restored  to  where  they  stood  prior 
to  the  application,  and  a  rival  locator  may  adverse  a  second  application 
for  the  land  or  apply  for  patent  himself.  Thus,  while  the  result  of  a 
locator's  failure  to  adverse  is  that  his  claim  becomes  nullified  when 
patent  is  issued,  this  effect  is  a  result  of  the  issuance  of  the  patent,  not 
the  assumption  that  no  adverse  claim  exists  as  required  by  30  U.S.C. 
§  29  (1982).  That  assumption  concerns  Departmental  review  of  patent 
applications,  not  the  validity  of  mining  locations  whether  made  prior 
to  or  after  the  date  of  the  patent  application,  publication  of  notice,  or 
any  adverse  proceedings  resulting  from  it. 

In  the  present  case,  appellant  located  his  Foxx  claims  after  notice 
was  posted  and  published  and  the  adverse  suit  concluded.  It  is  not 
reasonable  to  say  that  he  received  notice  to  defend  an  interest  which 
did  not  exist  at  the  time  an  adverse  claim  could  have  been  filed.  Nor  is 
there  any  need  to  apply  the  assumption  to  an  interest  arising 
subsequent  to  the  period  of  publication  of  notice.  In  reviewing 
American  Colloid's  patent  application,  BLM  is  still  required  to  regard 
the  company  has  having  superior  possessory  title.  There  is  no  legal 
basis  on  which  appellant's  subsequently  located  claims  can  affect 
BLM's  conclusions  as  to  the  validity  of  the  company's  locations. 
However,  there  is  nothing  about  the  statute  which  requires  a 
conclusion  that  appellant's  claims  are  invalid  or  makes  them  invalid 
due  to  their  location  subsequent  to  the  period  of  publication  of  notice 


' A  problem  can  arise  when  two  patent  applications  for  the  same  land  are  before  the  Department.  A  number  of  early 
Departmental  decisions  held  that  acceptance  of  a  patent  application  precluded  acceptance  of  a  second  application  for 
the  same  land,  although  when  the  matter  was  raised  by  a  third  party  it  was  frequently  determined  that  the 
irregularity  of  accepting  a  second  application  could  be  waived  by  the  Department.  Set  International  Asbestos  Mills  & 
Power  Co..  45  L.D.  158.  lfil  (191<"»),  and  cases  cited  therein;  Stemmons  v.  Hess,  32  L.D.  220  (19031;  Rocky  Lode,  15  L.D. 
571  (1H92);  Hall  v.  Street.  3  L.D  40  (1RR4);  Rebellion  Mining  Co.,  1  L.D  542  (1RR1I  Although  not  recently  applied,  the 
rule  appears  to  have  continued  in  efTect.  See  Union  Oil  Co.  of  California,  supra  at  253.  We  note  that  in  the  present 
case  there  appears  to  have  been  a  patent  application  pending  for  some  of  the  claims  included  in  American  Colloid's 
application  which  was  the  subject  of  appellant's  protest. 

1  See  note  3,  nupra. 

■  Whether  and  when  a  court  has  jurisdiction  to  consider  such  a  claim  is,  of  course,  to  be  determined  by  the  courts. 
The  point  of  the  decision  in  Wight  v.  Dubois.  21  F  693  IC.C.D.  Colo   1884),  would  seem  to  be  that  a  locator  who  fails  to 
adverse  cannot  pursue  his  claim  in  court.  See  Neilson  v.  Champagne  Mining  &  Milling  Co.,  119  F.  123  (8th  Cir.  1902). 
However.  I'nore  v.  Kaufman,  aupra.  understood  Wight  to  permit  such  suits.  .See  ahn.  Bowen  v.  Chemi-Cote  Perlite  Corp., 
supra. 
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of  the  company's  patent  application.  See  Poore  v.  Kaufman,  supra;  cf. 
Norris  v.  United  Mineral  Products  Co.,  61  Wyo.  386,  158  P.2d  679,  684 
(1945)  (quiet  title  action  did  not  bar  locations).  Accordingly,  we  reject 
American  Colloid's  second  argument  that  under  30  U.S.C.  §§  29  and  30 
(1982),  publication  of  notice  of  its  patent  application  and  the  adverse 
proceedings  barred  appellant's  locations. 

Our  conclusions  about  the  language  of  the  statute  and  its  effect  do 
not  bestow  any  legitimacy  upon  appellant's  claims  which  they  do  not 
have  by  virtue  of  their  location  under  the  mining  laws.  We  find  only 
that  they  are  not  invalid  due  to  their  location  subsequent  to  the 
adverse  proceedings  between  American  Colloid  and  other  locators  of 
the  land.  As  previously  stated,  whether  the  claims  could  properly  be 
located  depends,  among  other  matters,  upon  whether  the  land  was 
available  for  their  location.  See  Belk  v.  Meagher,  supra.  It  also  does  not 
follow  from  our  conclusion  about  the  effect  of  the  statute  that, 
following  the  location  of  his  claims,  appellant  would  have  been  entitled 
to  file  an  adverse  claim  with  the  Department  or  that  he  is  now  entitled 
to  bring  one.  See  Healey  v.  Rupp,  37  Colo.  25,  86  P.  1015  (1906).  The 
statute  provides  for  adverse  claims  to  be  filed  only  "during  the  period 
of  publication"  and  makes  no  provision  for  their  submission  at  any 
other  time.  30  U.S.C.  §  30  (1982). 

[4]  The  course  of  action  open  to  Burnham  was  the  one  he  took.  He 
was  entitled  to  object  to  American  Colloid's  patent  application  on  the 
grounds  that  the  company  failed  to  comply  with  the  terms  of  the 
mining  laws.  30  U.S.C.  §  29  (1982);  United  States  v.  Grosso,  53  I.D.  115, 
120-21  (1930).  The  mechanism  which  has  long  been  provided  by  the 
Department  for  bringing  such  allegations  to  its  attention,  filing  a 
protest,  is  that  taken  by  Burnham  in  the  present  case.  "[A]ny  objection 
raised  by  any  person  to  any  action  proposed  to  be  taken  in  any 
proceeding  before  the  Bureau  will  be  deemed  to  be  a  protest  and  such 
action  thereon  will  be  taken  as  is  deemed  to  be  appropriate  in  the 
circumstances."  43  CFR  4.450-2.  Burnham  filed  his  protest  and  has 
now  appealed  its  dismissal  to  this  Board.  Whether  he  has  standing  to 
appeal  is  an  issue  which  was  properly  raised  by  American  Colloid  and 
to  which  we  now  turn. 

[5]  As  with  other  matters,  the  right  to  appeal  to  the  Board  from  the 
denial  of  a  protest  is  governed  by  43  CFR  4.410(a).  The  right  is  more 
restricted  than  the  right  to  file  a  protest.  The  parties  properly  argue 
that  the  leading  decision  describing  the  qualifications  for  standing 
incorporated  into  the  regulation  is  In  Re  Pacific  Coast  Molybdenum 
Co.,  68  IBLA  325  (1982).  As  stated  there  and  frequently  repeated  since, 
under  the  regulation  there  are  two  separate  and  distinct  prerequisites 
to  prosecution  of  an  appeal:  (1)  the  appellant  must  be  a  "party  to  the 
case,"  and  (2)  the  appellant  must  be  "adversely  affected"  by  the 
decision  below.  Id.  at  331.  Denial  of  a  protest  makes  an  individual  a 
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party  to  a  case,  but  such  a  denial  does  not  necessarily  establish  that 
the  party  will  be  adversely  affected.  Id. 

In  order  to  be  adversely  affected,  a  protestant  must  have  an 
"interest"  in  the  land  which  is  the  subject  of  the  protested  action.  The 
"interest"  necessary  for  standing  to  appeal  is  not  the  same  as  the 
"interest"  necessary  to  bring  a  contest.  A  contest  requires  "title  to  or 
an  interest  in  land,"  which  generally  must  be  grounded  on  a  statutory 
grant.  Alaska  v.  Sarakovikoff,  50  IBLA  284,  287  (1980);  United  States  v. 
United  States  Pumice  Co.,  37  IBLA  153,  158-59  (1978).  In  contrast,  the 
interest  necessary  to  appeal  denial  of  a  protest  is  neither  limited  to 
legal  interests  in  the  specific  land  at  issue,  In  Re  Pacific  Coast 
Molybdenum  Co.,  supra  at  331,  nor  limited  to  economic  or  property 
rights,  Sharon  Long,  83  IBLA  304,  308  (1984).  It  must  be  a  legally 
recognizable  interest,  but  ownership  of  adjoining  land  or  past  usage  of 
the  land  in  dispute  have  been  recognized  as  giving  sufficient  interest. 
Id.  Although  judicial  standing  and  administrative  standing  do  not  turn 
on  the  same  considerations,  the  Board  has  found  court  cases  discussing 
judicial  standing  to  be  useful  guides  to  the  types  of  interests  which  are 
properly  considered  in  adjudicating  administrative  appeals.  Id.;  In  Re 
Pacific  Coast  Molybdenum  Co.,  supra  at  332.  Cf.  State  of  Alaska, 
41  IBLA  315,  324-27,  86  I.D.  361,  365-67  (discussing  and  applying 
Koniag,  Inc.  v.  Andrus,  580  F.2d  601  (D.C.  Cir.),  cert,  denied,  439  U.S. 
1052  (1978)). 

[6]  Whether  a  mining  claim  constitutes  a  sufficient  interest  on  which 
to  base  standing  to  appeal  is  not  in  issue.  Rather,  the  question  is 
whether  the  assumption  "that  no  adverse  claim  exists"  extends  to 
preclude  consideration  of  appellant's  claims  as  an  interest  on  which  to 
base  standing  to  appeal.  In  a  sense,  we  have  already  answered  this 
question.  In  that  the  assumption  required  by  the  statute  pertains  to 
Departmental  review  of  patent  applications  and  does  not  operate  to 
invalidate  mining  claims,  we  cannot  say  appellant's  claim  is  invalid. 
As  a  mining  claim,  it  is  sufficient  to  give  standing  to  appeal.  This 
conclusion  is  also  required  by  early  Departmental  cases  addressing 
standing  to  appeal  the  dismissal  of  protests. 

The  rule  that  a  party  without  an  interest  is  not  entitled  to  an  appeal 
to  the  Secretary  has  long  been  followed  by  the  Department.  See  Santa 
Rita  Mines,  1  L.D.  579  (1883)  (rev.  ed.  1887);  Cedar  Hill  Mining  Co., 

1  L.D.  628  (1881)  (rev.  ed.  1887).  At  the  time,  protestants  were 
considered  to  be  parties  without  an  interest  and  therefore  not  entitled 
to  an  appeal;  nevertheless,  their  appeals  were  reviewed  under 
Departmental  rules  of  practice.  See  Cedar  Hill  Mining  Co.,  supra. 
Whatever  the  formal  status  of  mining  claimants  who  had  failed  to 
adverse,  hearings  were  frequently  held  to  allow  them  to  support  their 
allegations  and  their  appeals  were  commonly  reviewed.  See  Wight  v. 
Tabor,  2  L.D.  738,  (On  Review),  2  L.D.  743  (1884);  Branagan  v.  Dulaney, 

2  L.D.  744,  749  (1884). 
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One  reason  for  the  apparently  incongruous  treatment  of  appeals  in 
the  early  cases  seems  to  be  that  no  distinction  was  made  between 
protestants  who  had  no  interest  in  the  land  in  dispute  and  those  who 
did.  The  first  case  clearly  addressing  "whether  in  any  case  a  protestant 
may  be  entitled  to  the  right  of  appeal"  was  Bright  v.  Elkhorn  Mining 
Co.,  8  L.D.  122  (1889).  Following  a  hearing  and  dismissal  of  a  protest, 
the  General  Land  Office  declined  to  transmit  the  protestant's  appeal  to 
the  Secretary  on  the  grounds  that  there  was  no  right  of  appeal.  The 
Secretary  agreed  that  a  person  "who  stands  solely  in  the  relation  of 
amicus  curiae,  and  who  alleges  no  interest  in  the  result  of  the 
application,  cannot  question  the  judgment  of  the  land  office  in  passing 
upon  said  application  and  protest,  and  is  not  entitled  to  the  right  of 
appeal  from  such  decision."  Id.  However,  he  found  that  a  different 
result  was  required  when 

a  protestant  shows  possession  of  an  interest,  either  present  or  prospective,  *      *  and 
shows  that  the  claimant  has  failed  to  comply  with  the  terms  of  the  statute  *  *  * 
whereby  the  limitation  of  the  statute  ought  not  to  operate  against  the  protestant,  he  is 
entitled  to  the  right  of  appeal  upon  said  protest,  although  no  adverse  claim  was  filed 
within  the  period  prescribed  by  the  statute. 

Id.  at  123.  Accordingly,  the  opinion  concluded: 

[A]  protestant  who  alleges  an  interest  adverse  to  a  mining  claimant,  and  further  alleges 
a  failure  on  the  part  of  said  claimant  to  comply  with  the  mining  laws,  is  not  a  mere 
friend  of  the  court,  but  a  protestant,  acting  in  his  own  interest,  and  asking  the  judgment 
of  the  Department  upon  the  question  raised  by  his  protest,  that  the  mineral  claimant 
may  be  required  to  comply  with  the  law,  and  thus  enable  the  protestant  to  assert  his 
claim  in  the  proper  tribunal.  A  protestant  of  this  character  is  entitled  to  the  right  of 
appeal. 

Id.  at  126. 

The  rule  established  in  Bright  became  the  governing  standard  and 
was  consistently  followed  in  numerous  cases  without  regard  to  the  time 
of  location  of  the  asserted  conflicting  claim.  See  Rupp  v.  Heirs  of 
Healey,  38  L.D.  387,  391-92  (1910);  Opie  v.  Auburn  Gold  Mining  & 
Milling  Co.,  29  L.D.  230,  231  (1899)  ("appeal  as  a  matter  of  right"); 
Parsons  v.  Ellis,  23  L.D.  69  (1896);  Aspen  Consolidated  Mining  Co., 
22  L.D.  8  (1896);  Smuggler  Mining  Co.  v.  Trueworthy  Lode  Claim, 
19  L.D.  356  (1894);  Nevada  Lode,  16  L.D.  532,  533-34  (1893);  Weinstein 
v.  Granite  Mountain  Mining  Co.,  14  L.D.  68,  70  (1892).  See  also  Gray  v. 
Milner  Corp.,  64  l.D.  337,  341  (1957).  It  is  important  to  note  that  while 
the  rule  permits  standing  to  appeal  dismissal  of  a  protest,  it  does  not 
permit  the  adverse  claim  to  be  asserted  or  considered  as  the  basis  for 
substantive  argument  as  to  the  invalidity  of  the  claim  in  the  protested 
patent  application.  See  43  CFR  3872.1.  For  example,  a  protestant 
cannot  argue  that  the  applicant's  location  was  invalid  because  the 
discovery  was  made  in  the  protestant's  prior  location.  Langwith  v. 
Nevada  Mining  Co.,  49  L.D.  629,  633  (1923);  Mutual  Mining  &  Milling 
Co.  v.  Currency  Co.,  27  L.D.  191,  193  (1898).  See  Chemi-Cote  Perlite 
Corp.  v.  Bowen,  72  l.D.  403,  407  (1965). 
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American  Colloid  argues  that  Wight  v.  Dubois,  21  F.  693  (C.C.D. 
Colo.  1884),  precludes  recognition  of  appellant's  standing  to  appeal.  The 
relevant  passage  is  the  statement:  "Such  a  protest  can  be  made  only 
before  the  land  department,  and,  if  there  rejected,  the  protestant  has 
no  further  standing  to  be  heard  anywhere."  Id.  at  696.  It  is  clear  that 
the  sentence  is  not  a  comment  on  standing  within  the  Department;  nor 
could  a  court  limit  Departmental  standing.  We  see  no  conflict  between 
Justice  Brewer's  understanding  of  the  statutes  and  our  own.  His 
opinion  clearly  states  that  a  locator  who  fails  to  adverse  may  bring  a 
protest  within  the  Department,  though  he  may  not  assert  his  own  title 
or  rights  as  the  basis  for  the  protest.  His  only  hope  is  that  "if  the 
protest  or  objection  is  sustained,  the  proceedings  will  be  set  aside,  new 
ones  must  be  commenced,  and  then  the  objector  may  be  in  a  position  to 
assert  his  rights  *  *  *."  Id.  Thus,  the  opinion  contemplates  the  same 
possible  outcome  to  a  protest  as  has  long  been  recognized  by  the 
Department.  See  Branagan  v.  Dulaney,  supra  at  752.  The  case  is  also  in 
accord  with  the  conclusion  reached  above  that  the  statute  requires  a 
factual  assumption  in  reviewing  a  patent  application  and  does  not 
render  claims  void  per  se.  For  this  reason,  we  reject  the  advice  based 
on  Wight  given  BLM  in  the  Solicitor's  memorandum  that  "[e]ven  if  a 
protestant  succeeded  in  preventing  the  issuance  of  patent,  his  claims 
would  be  null  and  void  for  his  lack  of  title  which  would  be  conclusively 
presumed  due  to  his  failure  to  file  an  adverse  claim  when  he  had  the 
opportunity"  (Solicitor's  Memorandum  at  7,  italics  in  original).  We  also 
conclude  that  the  appellant  has  standing  to  appeal  the  dismissal  of  his 
protest. 

IV. 

We  turn  next  to  the  issues  raised  by  BLM's  decision  dismissing 
appellant's  protest.  As  previously  quoted,  BLM  concluded  that  the 
issue  of  prestaking  was  a  matter  related  to  the  good  faith  of  a  locator 
and  his  possessory  rights  which  had  been  disposed  of  by  Judge 
Brimmer's  decision.  Consequently,  it  found  that  the  documents 
submitted  by  appellant  provided  no  evidence  not  considered  by  the 
court  and  dismissed  the  protest  for  failure  to  show  that  American 
Colloid  had  not  complied  with  the  law.  BLM's  conclusions  followed 
advice  given  in  the  Solicitor's  memorandum  which  was  enclosed  with 
the  decision.  BLM's  decision  raises  issues  as  to  whether  prestaking 
(and  pre-revocation  exploratory  drilling)  concerns  solely  the  good  faith 
and  possessory  rights  of  a  locator,  whether  issues  of  good  faith  are 
solely  matters  which  concern  rival  locators  involved  in  judicial 
proceedings  for  possession  of  mining  claims,  and  whether  the  litigation 
of  the  adverse  claims  disposed  of  the  issue  of  prestaking  as  to 
American  Colloid's  claims.  Because  BLM's  conclusions  were  drawn 
from  the  Solicitor's  memorandum,  the  issues  are  best  approached  by 
reviewing  the  conclusions  stated  there. 
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Prior  to  answering  the  specific  questions  asked  by  BLM,  the 
memorandum  states  what  purports  to  be  a  general  description  of  the 
relevant  law.  Only  a  few  points  need  be  mentioned.  First,  the 
memorandum  states  that  under  the  mining  laws  "[s]ome  things  are 
made  requirements  of  federal  law,  e.g.,  discovery,  while  other  things 
are  made  requirements  of  state  law,  e.g.,  possession"  (Memorandum 
at  2).  Second,  the  memorandum  states:  "Possession  of  mining  claims  is 
considered  a  matter  of  state  law;  i.e.,  within  the  jurisdiction  of  state 
courts  or  federal  courts  applying  state  law."  Id.  at  3.  Third,  the 
memorandum  concludes  that:  "As  to  those  matters  going  mostly  to 
possession,  such  as  compliance  with  state  requirements  for  staking  and 
especially  matters  of  good  faith,  the  Department  always  accepts  the 
judgment  and  should,  unless  it  would  have  some  very  cogent  reason  to 
do  otherwise."  Id.  at  4.  As  to  the  allegation  of  the  protest  that  the 
Department  should  not  issue  a  patent  due  to  prestaking  of  the  claims, 
the  memorandum  advises  BLM:  "You  should  reject  that  reason  as  one 
already  dealt  with  and  determined  by  the  court  and  one  which  goes 
almost  exclusively  to  possession  -  that  is,  a  matter  for  state  law."  Id. 
This  advice  is  repeated  several  times  in  varying  forms.  For  instance, 
after  stating  that  "no  harm  has  been  done  to  any  federal  interest  by 
the  so-called  prestaking,"  the  memorandum  explains  this  by  stating 
that  the  issue  of  prestaking  "goes  entirely  to  the  issue  of  possession,  as 
it  concerns  the  claimants'  good  faith  (or  bona  fides),"  and  that  for  this 
reason  "the  application  of  state  law  as  to  possession  should  be  taken  as 
conclusive  in  this  case."  Id.  at  5.  No  authority  is  cited  in  the 
memorandum  for  the  analysis  presented. 

The  Mining  Law  of  1872,  Act  of  May  10,  1872,  ch.  152,  17  Stat.  91, 
30  U.S.C.  §§  22-24,  26-28,  29-30,  33-35,  37,  39-42,  and  47  (1982), 
establishes  the  relation  between  state  and  Federal  laws  governing  the 
location  of  mining  claims.  It  first  provides  that 

all  valuable  mineral  deposits  in  lands  belonging  to  the  United  States,  both  surveyed  and 
unsurveyed,  shall  be  free  and  open  to  exploration  and  purchase  *  *  *  under  regulations 
prescribed  by  law,  and  according  to  the  local  customs  or  rules  of  miners  in  the  several 
districts,  so  far  as  the  Bame  are  applicable  and  not  inconsistent  with  the  laws  of  the 
United  States. 

30  U.S.C.  §  22  (1982).  Similarly,  the  statute  governing  the  location  of 
lode  claims  provides  that  such  claims  may  be  located  "so  long  as  they 
comply  with  the  laws  of  the  United  States,  and  with  State,  territorial, 
and  local  regulations  not  in  conflict  with  the  laws  of  the  United  States 
governing  their  possessory  title."  30  U.S.C.  §  26  (1982).  The  statute  for 
placer  claims  provides  that  they  "shall  be  subject  to  entry  and  patent, 
under  like  circumstances  and  conditions,  and  upon  similar  proceedings, 
as  are  provided  for  vein  or  lode  claims."  30  U.S.C.  §  35  (1982);  see 
Clipper  Mining  Co.  v.  Eli  Mining  &  Land  Co.,  supra  at  222.  Subject  to 
specific  stated  requirements,  mining  districts  are  explicitly  authorized 
to  "make  regulations  not  in  conflict  with  the  laws  of  the  United  States, 
or  with  the  laws  of  the  State  or  Territory  in  which  the  district  is 
situated,  governing  the  location,  manner  of  recording,  amount  of  work 
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necessary  to  hold  possession  of  a  mining  claim 

(1982). 


*  *  *  i) 


30  U.S.C.  §  28 


As  a  practical  matter,  local  customs  and  the  rules  of  mining  districts 
have  now  been  replaced  by  state  laws.  See  American  Law  of  Mining 
§  33.01[4]  (2d  ed.  1984).  The  statutory  provisions  nevertheless  apply  to 
preclude  states  from  establishing  location  requirements  contrary  to 
Federal  law,  as  would  the  supremacy  and  property  clauses,  Art.  IV, 
§  3,  cl.  2;  Art.  VI,  cl.  2.  See  2  American  Law  of  Mining  §  33.0ir21 
(2d  ed.  1984). 

While  the  statutory  provisions  permit  states  to  set  requirements  for 
locating  mining  claims  on  Federal  lands,  they  do  not  distinguish 
between  matters  governed  by  Federal  law  and  matters  governed  by 
state  law.  Rather,  the  Federal  statutes  establish  basic  requirements 
governing  the  location  of  mining  claims  and  permit  them  to  be 
supplemented  by  local  laws  which  are  not  inconsistent  with  Federal 
law.  See  Butte  City  Water  Co.  v.  Baker,  196  U.S.  119  (1905).  The 
difference  is  important.  It  means  that  a  valid  mining  claim  is  not  the 
result  of  complying  with  either  Federal  or  state  law,  but  complying 
with  an  intermixture  of  state  and  Federal  laws.  See,  e.g.,  Roberts  v. 
Morton,  389  F.  Supp.  87,  94  (D.  Colo.  1975),  aff'd,  549  F.2d  158 
(10th  Cir.  1976),  cert,  denied,  434  U.S.  834  (1977),  aff'g  United  States  v. 
Zweifel,  11  IBLA  53,  80  I.D.  323  (1973).  This  feature  of  mining  law  is 
explicitly  stated  in  30  U.S.C.  §  26  (1982),  in  regard  to  "the  exclusive 
right  of  possession  and  enjoyment"  provided  by  that  statute. 

The  interrelation  of  state  and  Federal  location  requirements  is  easily 
illustrated.  State  statutes  commonly  specify  the  contents  of  recorded 
location  notices,  see,  e.g.,  Wyo.  Stat.  §§  30-1-101,  30-1-110  (Supp.  1983), 
but  regardless  of  whether  required  by  state  law,  the  record  must 
contain  "the  name  or  names  of  the  locators,  the  date  of  the  location, 
and  such  a  description  of  the  claim  or  claims  located  by  reference  to 
some  natural  object  or  permanent  monument  as  will  identify  the 
claim."  30  U.S.C.  §  28  (1982);  see  Deeney  v.  Mineral  Creek  Milling  Co., 
11  N.M.  279,  67  P.  724  (1902).  Similarly,  whatever  requirements  a  state 
may  impose  as  to  the  manner  for  marking  a  claim's  boundaries,  it 
"must  be  distinctly  marked  on  the  ground  so  that  its  boundaries  can  be 
readily  traced,"  30  U.S.C.  §  28  (1982),  and  placer  claims  located  on 
surveyed  lands  must  "conform  to  the  legal  subdivisions  of  the  public 
lands."  30  U.S.C.  §  35  (1982);  see  Charlton  v.  Kelly,  156  F.  433,  435 
(9th  Cir.  1907);  Parker  v.  Jones,  281  Or.  3,  572  P.2d  1034  (1978). 

[7]  A  consequence  of  the  interrelation  of  Federal  and  state 
requirements  for  establishing  mining  claims  is  that  judicial 
proceedings  between  locatoi-s  may  raise  a  variety  of  issues  under  state 
or  Federal  law  or  both.  Determinations  as  to  "the  right  of  possession" 
are,  of  course,  solely  for  decision  by  local  courts,  30  U.S.C.  §  30  (1982), 
but  the  assignment  of  possessory  disputes  to  local  courts  does  not  mean 
that  they  are  resolved  solely  on  the  basis  of  state  law.  See  Shoshone 
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Mining  Co.  v.  Rutter,  111  U.S.  505  (1900).  A  dispute  may  turn  on  a 
simple  factual  issue  such  as  priority  or  sufficiency  of  discovery.  See, 
e.g.,  Johanson  v.  White,  160  F.  901  (9th  Cir.  1908);  Granlick  v. 
Johnston,  29  Wyo.  849,  213  P.  98  (1923).  A  dispute  may  also  raise  a 
mixture  of  factual  and  legal  issues  entailing  questions  as  to  priority 
and  validity  of  mining  claims  under  both  state  and  Federal  law.  See, 
e.g.,  White  v.  Ames  Mining  Co.,  82  Idaho  71,  349  P.2d  550  (1960); 
Dripps  v.  Allison's  Mines  Co.,  45  Cal.  App.  95,  187  P.  448  (1919).  The 
intermixture  of  location  requirements  may  even  require  an 
interpretation  of  the  relation  of  local  and  Federal  requirements.  See, 
e.g.,  Norris  v.  United  Mineral  Products,  supra  at  689;  Wagner  v. 
Holland,  10  Alaska  40  (1941).  It  may  also  be  that,  due  to  the  failure  of 
the  complainant  to  sustain  the  validity  of  his  location,  judgment  is 
issued  without  reaching  the  validity  of  the  defendant's  claims.  See,  e.g., 
Ledoux  v.  Forester,  94  F.  600  (C.C.D.  Wash.  1899).  In  any  event,  the 
issue  of  the  validity  of  a  mining  claim  is  also  the  ultimate  concern  of 
the  Department  when  a  patent  application  has  been  made,  and  it 
necessarily  has  the  power  to  inquire  into  and  determine  whether  the 
location  is  valid  under  both  Federal  and  state  law.  Cameron  v.  United 
States,  252  U.S.  450,  460,  463-64  (1920);  Steel  v.  Smelting  Co.,  106  U.S. 
447,  451  (1882);  Work  Mining  &  Milling  Co.  v.  Doctor  Jack  Pot  Mining 
Co.,  194  F.  620,  625  (8th  Cir.  1912).  See  J.  B.  Nichols  &  Cy  Smith  (On 
Rehearing),  46  L.D.  20  (1917)  (reaffirming  H.  H.  Yard,  38  L.D.  59 
(1909)). 

Because  judicial  proceedings  between  locators  may  raise  a  variety  of 
issues  bearing  upon  the  validity  of  mining  claims  and  the  Department 
must  also  determine  the  validity  of  a  claim,  questions  can  arise  as  to 
the  effect  judicial  proceedings  have  upon  Departmental  review.  The 
statute  provides  that  upon  filing  a  certified  copy  of  the  judgment  with 
the  Department,  "a  patent  shall  issue  thereon  for  the  claim,  or  such 
portion  thereof  as  the  applicant  shall  appear,  from  the  decision  of  the 
court,  to  rightly  possess."  30  U.S.C.  §  30  (1982). 

Language  appearing  in  some  early  decisions  tends  to  equate  the 
determination  as  to  possessory  rights  made  in  adverse  proceedings 
with  entitlement  to  a  patent.  See,  e.g.,  Wolverton  v.  Nichols,  119  U.S. 
485,  490  (1886);  Burke  v.  Bunker  Hill  &  S.  Mining  &  Concentrating  Co., 
46  F.  644  (C.C.D.  Idaho  1891).  It  was  subsequently  recognized,  however, 
"that  it  is  'the  question  of  the  right  of  possession'  which  is  to  be 
determined  by  the  courts,  and  that  the  United  States  is  not  a  party  to 
the  proceedings."  Perego  v.  Dodge,  163  U.S.  160,  168  (1896).  In  Clipper 
Mining  Co.  v.  Eli  Mining  &  Land  Co.,  supra  at  232-34,  the  Supreme 
Court  stated  in  the  context  of  a  case  concerning  lodes  in  placers: 

We  must  not  be  understood  to  hold  that,  because  of  the  judgment  in  this  adverse  suit 
in  favor  of  the  placer  claimants,  their  right  to  a  patent  for  the  land  is  settled  beyond  the 
reach  of  inquiry  by  the  government,  or  that  the  judgment  necessarily  gives  them  the 
lodes  in  controversy.  *    '   * 
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*  *  *  The  land  office  may  yet  decide  against  the  validity  of  the  lode  locations  and  deny 
all  claims  of  the  locators  thereto.  So  also  it  may  decide  against  the  placer  location  and 
set  it.  aside,  and  in  that  event  all  rights  resting  upon  such  location  will  fall  with  it. 

See  also  Doe  v.  Waterloo  Mining  Co.,  70  F.  455,  462  (9th  Cir.  1895); 
Upton  v.  Santa  Rita  Mining  Co.,  14  N.M.  96,  89  P.  275  (1907). 

The  Department  has  long  held  a  similar  view.  In  Alice  Placer  Mine, 
4  L.D.  314,  317  (1886),  it  was  held:  "The  judgment  roll  proves  the  right 
of  possession  only.  The  applicant  must  still  make  the  proof  required  by 
law  to  entitle  him  to  patent.  Branagan  et  al.  v.  Dulaney,  (2  L.D.  744). 
The  sufficiency  of  that  proof  is  a  matter  for  the  determination  of  the 
Land  Department."  See  aho  United  States  v.  Grosso,  supra  at  119-21; 
Clipper  Mining  Co.  v.  Eli  Mining  &  Land  Co.  (On  Review),  34  L.D.  401 
(1906);  Apple  Blossom  Placer  v.  Cora  Lee  Lode,  14  L.D.  641  (1892).  The 
Department's  decisions  were  quoted  and  approved  in  Perego  v.  Dodge, 
supra,  and  Clipper  Mining  Co.,  supra,  effectively  rejecting  any 
implication  of  the  earlier  decisions  that  judicial  proceedings  left 
nothing  to  be  determined  by  the  Department. 

[8]  Despite  the  potential  for  conflict  suggested  by  the  dual  authority 
of  courts  and  the  Department  to  determine  the  validity  of  mining 
claims,  few  cases  have  considered  the  matter  except  as  to  specific 
issues.  See,  e.g.,  Estate  ofBowen,  14  IBLA  201,  81  I.D.  30  (1974).  It  is 
not  questioned  that  the  findings  of  a  court  as  to  determinative  facts  in 
the  proceedings  before  it  may  be  binding  upon  the  Department.  The 
question,  however,  is  when  and  to  what  extent  the  Department  must 
accept  factual  issues  as  having  been  conclusively  settled  by  a  court. 
The  most  obvious  rule,  of  course,  is  that  a  judgment  is  not  conclusive 
"as  to  matters  which  might  have  been  decided,  but  only  as  to  matters 
which  were  in  fact  decided."  Last  Chance  Mining  Co.  v.  Tyler  Mining 
Co.,  157  U.S.  683,  687  (1895). 

During  a  trial,  however,  a  large  volume  of  evidence  may  be 
introduced  by  the  parties  in  support  of  various  facts  they  assert  to  be 
true,  and  numerous  issues  may  be  raised  by  the  parties.  Unless 
addressed  by  the  court  in  its  written  judgment,  there  may  be  no  basis 
on  which  to  conclude  that  a  matter  was  disposed  of  by  the  court. 
Unlike  litigation  over  title  to  real  property,  the  judgment  in  a  judicial 
proceeding  between  locators  determines  superiority  of  possessory  title. 
30  U.S.C.  §  30  (1982);  Clipper  Mining  Co.  v.  Eli  Mining  &  Land  Co., 
supra  at  232-34;  Perego  v.  Dodge,  supra  at  168;  Upton  v.  Santa  Rita 
Mining  Co.,  supra  at  278-80;  United  States  v.  Grosso,  supra.  To  the 
extent  evidence  introduced  at  trial  establishes  a  fact  to  be  true,  a 
successful  litigant  may  simply  provide  it  to  the  Department  in  support 
of  his  patent  application.  When  a  successful  litigant  argues  that  a  fact 
was  necessarily  found  by  the  court  in  reaching  its  judgment,  the 
Department  must  consider  whether  such  an  argument  must  be  true 
under  the  mining  laws.  By  their  nature,  such  arguments  entail  either 
an  inference  from  the  written  judgment  or  an  interpretation  of  it,  as 
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well  as  a  conclusion  as  to  the  relation  of  the  judgment  to  the  record  of 
the  proceedings.  The  trial  record  is  not  before  the  Department,  and  it 
is  not  the  task  of  the  Department  to  review  the  judicial  record.  Unless 
mandated  by  the  terms  of  the  judgment,  there  may  be  no  reason  to 
conclude  that,  in  reaching  its  judgment,  the  court  made  any 
determination  as  to  a  fact  argued  for  by  a  party  in  introducing 
evidence. 

[9]  Turning  to  the  judgment  issued  by  the  court  in  the  proceedings  in 
which  American  Colloid  participated,  we  find  that  no  part  of  it 
addresses  the  issue  of  prestaking.  Rather,  it  establishes  a  division  of 
the  contested  lands,  awarding  exclusive  possession  of  some  tracts  to 
each  of  the  parties.  No  portion  of  the  judgment  addresses  the  validity 
of  the  claims  or  makes  findings  of  fact  as  to  the  locators'  compliance 
with  the  mining  laws.  Thus,  we  cannot  conclude  that  the  judgment  of 
the  court  was  dispositive  as  to  the  issue  of  prestaking.  Nor  does  the 
probable  fact  that  the  parties  took  the  issue  into  consideration  in 
reaching  a  settlement,  as  observed  by  BLM  in  its  decision,  have  any 
relevance.  Any  effect  attributed  to  a  judgment  issued  in  adverse 
proceedings  must  rest  upon  the  judicial  authority  of  the  court  to  find 
facts  and  rule  upon  applicable  law.  The  district  court's  judgment  issued 
as  a  consequence  of  a  settlement  agreed  upon  by  the  parties.  In 
reaching  a  settlement  the  parties  are  indeed  likely  to  be  influenced  by 
the  advice  of  their  attorneys  as  to  the  probability  of  success  on  the 
merits,  but  they  may  settle  for  any  number  of  reasons.  The  terms  of 
the  settlement  must  be  reviewed  and  approved  by  the  court,  but  if  it 
approves,  there  is  no  need  to  decide  the  factual  and  legal  issues  upon 
which  it  otherwise  would  have  based  its  decision. 

With  its  Answer,  American  Colloid  has  submitted  a  copy  of  an 
"Order  Denying  Motions  for  Summary  Judgment"  issued  by  Judge 
Brimmer  on  June  16,  1983,  as  part  of  the  litigation  of  the  adverse 
claims.  It  appears  that  both  sides  moved  for  summary  judgment.  The 
basis  on  which  American  Colloid  argued  that  the  case  presented  "no 
genuine  issue  as  to  any  material  fact,"  Fed.  R.  Civ.  P.  56(c),  is  not 
stated  in  the  court's  order.  It  does  state  that  the  motion  was  made 
"with  respect  to  certain  claims  of  American  Colloid  using  the 
technique  of  'adoption'  of  already  completed  discovery  and 
monumentation"  (Order  at  4).  The  relevant  portion  of  the  order 
discusses  Noonan  v.  Caledonia  Gold  Mining  Co.,  121  U.S.  393  (1887), 
and  several  other  cases.  Following  this  discussion,  the  order  states: 

American  Collid  [sic]  purports  to  have  adopted  discovery  monuments  and/or  corner 
posts  for  various  of  the  disputed  claims  through  the  posting  of  new  location  notices  at 
exactly  10:00  a.m.  on  October  10,  1981  arid  the  filing  of  location  certificates  with  the 
applicable  agencies.  Such  adoption  if  done  timely  could  be  proper  under  Noonan.  Issues 
of  fact  still  remain  as  to  whether  American  Colloid  or  some  other  party  actually 
completed  location  and  recorded  first.  The  facts  bearing  on  this  question  must  be  elicited 
at  trial. 

(Order  at  6).  Accordingly,  the  court  denied  the  motion. 
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We  do  not  believe  the  quoted  paragraph  makes  any  determination  as 
to  whether  American  Colloid  properly  adopted  monuments  for  its 
claims.  It  notes  that  adoption,  as  purportedly  done  by  the  company, 
could  be  proper  under  Noonan.  The  court  dismissed  the  motion  for 
summary  judgment.  Its  order  makes  no  finding  of  fact  as  to  the 
performance  of  any  act  of  location,  but  simply  recites  that  issues  of 
fact  remained  as  to  when  locations  were  completed.  Absent  a  finding 
as  to  the  fact  of  adoption,  it  is  not  possible  to  conclude  that  the  court 
found  that  as  a  matter  of  law  it  was  proper  for  the  company  to  do  so  in 
the  circumstances  presented  by  the  case.  The  court  recognizes  that 
Noonan  approves  of  adoption  as  a  doctrine  of  mining  law  and  that  the 
case  might  apply  to  an  adoption  made  by  American  Colloid.  Without  a 
determination  as  to  the  facts,  the  court's  statement  cannot  be  regarded 
as  ruling  on  the  issue  of  prestaking  and  adoption  or  approval  of 
adoption  in  regard  to  American  Colloid's  claims.  Otherwise  stated,  if 
the  parties  had  gone  to  trial,  it  remained  possible  for  the  court  to  rule 
against  the  company  on  the  issue. 

Accordingly,  we  find  BLM  improperly  concluded  that  the  documents 
submitted  by  appellant  could  not  be  considered  as  to  American 
Colloid's  patent  application  because  they  had  been  part  of  the 
litigation  of  the  adverse  suits  leading  to  the  settlement  by  the  parties 
and  the  court's  judgment.  It  is  also  clear  that  the  Solicitor's 
memorandum  improperly  advised  BLM  to  reject  appellant's  argument 
that  American  Colloid's  claims  were  invalid  because  the  issue  of 
prestaking  had  been  determined  by  the  court.  See  2  American  Law  of 
Mining,  §  52.03[3]  (2d  ed.  1984).  Equally,  the  memorandum  erred  in 
reaching  this  conclusion  on  the  basis  that  possessory  disputes  are 
governed  by  state  law.  To  the  extent  such  disputes  raise  issues  as  to 
the  validity  of  mining  claims,  either  Federal  or  state  law  or  both  may 
apply. 

[10]  Nor  is  the  Solicitor's  memorandum  correct  in  concluding  that 
good  faith  relates  solely  to  the  issue  of  possession  and  therefore  state 
law.  Good  faith  in  the  location  of  mining  claims  has  widely  been 
recognized  as  an  implicit  requirement  of  the  mining  laws.  See,  e.g., 
Bagg  v.  New  Jersey  Loan  Co.,  88  Ariz.  182,  354  P.2d  40,  45  (1960). 
"Good  faith,"  of  course,  is  not  a  precise  term  and  a  finding  as  to  a  lack 
of  good  faith  has  been  used  to  condemn  a  variety  of  evils.  See 
1  American  Law  of  Mining,  §  31.08  (2d  ed.  1984).  When  the  question  of 
good  faith  concerns  a  locator's  knowledge  of  prior  claims  and  his 
purposes  in  locating  rival  claims  as  in  Columbia  Standard  Corp.  v. 
Ranchers  Exploration  &  Development,  Inc.,  468  F.2d  547  (10th  Cir. 
1972),  the  issue  of  good  faith  is  appropriately  left  to  resolution  by 
judicial  proceedings  between  the  locators.  See  also  Ranchers 
Exploration  &  Development  Co.  v.  Anaconda  Co.,  248  F.  Supp.  708,  728- 
31  (D.  Utah  1965).  However,  good  faith  may  also  concern  a  locator's 
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knowledge  and  purposes  in  attempting  to  obtain  rights  to  Federal 
lands  by  establishing  mining  claims. 

Departmental  decisions  have  commonly  addressed  the  issue  of  good 
faith  in  examining  whether  claims  have  been  located  for  the  purpose  of 
mineral  development.  See,  e.g.,  United  States  v.  Moorehead,  59  I.D.  192, 
194-95  (1946);  United  States  v.  Langmade  &  Mistier,  52  I.D.  700,  704-05 
(1929)  (millsite);  Grand  Canyon  Railway  Co.  v.  Cameron,  36  L.D.  66 
(1907).  The  authority  of  the  Department  to  inquire  into  a  locator's  good 
faith  in  regard  to  such  matters  has  been  noted  by  the  courts.  See 
United  States  v.  Lavenson,  206  F.  755,  765  (W.D.  Wash.  1913);  cf. 
United  States  v.  Zweifel,  508  F.2d  1150,  1156  (10th  Cir.  1975).  On 
occasion  this  Board  has  also  recognized  that  bad  faith  may  serve  as  the 
basis  for  invalidating  a  claim  through  administrative  proceedings,  see 
In  Re  Pacific  Coast  Molybdenum  Co.,  75  IBLA  16,  35,  90  I.D.  352,  363 
(1983);  United  States  v.  Dillman,  36  IBLA  358  (1978),  and  lack  of  good 
faith  is  frequently  one  of  the  grounds  on  which  BLM  contests  mining 
claims,  see,  e.g.,  United  States  v.  Prowell,  52  IBLA  256,  257  (1981).  Four 
months  prior  to  the  date  of  the  Solicitor's  memorandum  under 
consideration  here  the  Board  issued  United  States  v.  Zimmers,  81  IBLA 
41  (1984),  finding  mining  claims  to  be  invalid  on  the  basis  that  they 
had  not  been  located  in  good  faith  for  the  purpose  of  developing  a 
mining  operation. 

We  therefore  reject  the  fundamental  premise  of  the  Solicitor's 
memorandum  that  prestaking  concerns  only  the  good  faith  and 
possessory  rights  of  a  locator  and  can  be  reviewed  only  under  state  law 
applied  by  a  local  court.  Because  BLM  followed  the  Solicitor's  advice  in 
issuing  its  decision,  it  erred  as  to  the  grounds  stated  for  dismissing 
appellant's  protest.  Accordingly,  we  must  reverse  its  decision  and 
remand  the  case  for  further  consideration. 


In  summary,  we  hold  that  BLM  erred  in  finding  appellant's  Foxx 
mining  claims  to  be  null  and  void.  We  find  that  they  are  not  invalid 
under  30  U.S.C.  §§  29  and  30  (1982),  by  reason  of  their  location  after 
publication  of  notice  of  American  Colloid's  patent  application,  and  we 
find  that  appellant  has  standing  to  appeal.  In  addition,  we  find  that 
BLM's  rejection  of  appellant's  protest  is  not  sustainable  on  the  mere 
basis  of  the  settlement  agreement  between  American  Colloid  and  other 
private  parties.  It  is  incumbent  on  the  agency  to  independently  decide 
whether  the  subject  claims  satisfy  all  legal  requirements  in  response  to 
the  protest  filed,  and  that  has  not  been  done. 

Accordingly,  on  remand  BLM  is  to  ascertain  the  facts  as  to  American 
Colloid's  activities  on  the  land  prior  to  the  revocation  of  the 
withdrawal  as  they  pertain  to  the  company's  location  of  its  mining 
claims.  Thereafter,  BLM  shall  issue  a  new  decision  on  the  protest  filed 
by  Scott  Burnham  disposing  of  all  factual  and  legal  questions  raised 
thereby.  If  a  genuine  dispute  as  to  the  facts  should  arise,  the  agency 
may  deem  it  necessary  to  hold  an  informal  hearing  to  resolve  such 
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dispute.  Any  party  to  the  case  adversely  affected  by  BLM's  decision 
shall  have  a  right  of  appeal  to  the  Board  pursuant  to  43  CFR  4.410. 
Accordingly,  pursuant  to  the  authority  delegated  to  the  Board  of 
Land  Appeals  by  the  Secretary  of  the  Interior,  43  CFR  4.1,  the  decision 
appealed  from  is  reversed  and  the  case  file  remanded  to  BLM. ,0 

Franklin  D.  Arness 
Administrative  Judge 

We  concur: 

Wm.  Philip  Horton 
Chief  Administrative  Judge 

John  H.  Kelly 
Administrative  Judge 

UNITED  STATES  v.  HARLAN  H.  FORESYTH  ET  AL. 


100  IBLA  185 


Decided  December  8,  1987 


Decision  after  review  of  a  recommended  decision  by  Administrative 
Law  Judge  John  R.  Rampton,  Jr.,  dismissing  a  mineral  contest  with 
respect  to  the  Avenger  Nos.  7,  8,  9,  10,  11,  and  13  lode  mining  claims 
and  finding  the  Avenger  No.  12  lode  mining  claim  null  and  void  for 
lack  of  a  discovery. 

Recommended  decision  adopted  as  modified. 

1.  Mining  Claims:  Discovery:  Generally-Mining  Claims: 
Determination  of  Validity-Mining  Claims:  Lode  Claims-Mining 
Claims:  Withdrawn  Land 

For  a  lode  mining  claim  there  must  be  an  exposure  of  mineral  in  place  within  the 
boundaries  of  the  claim.  Without  an  exposure  of  mineral  in  place  there  can  be  no 
discovery  on  a  lode  mining  claim  even  though  all  other  elements  of  discovery  have  been 
satisfied.  If  the  land  is  withdrawn  from  mineral  entry,  it  must  be  shown  that  the 
mineral  in  place  had  been  exposed  prior  to  the  date  of  withdrawal. 

2.  Mining  Claims:  Generally-Mining  Claims:  Determination  of 
Validity-Mining  Claims:  Discovery:  Generally 

In  order  to  have  a  valid  mining  claim,  a  mining  claimant  must  have  found  a  mineral 
deposit  of  Buch  quality  and  quantity  that  a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  his  time  and  means  with  a  reasonable  prospect  of 
success  in  the  development  of  a  valuable  mine. 


'"In  the  proceedings  on  remand,  BLM  should  keep  in  mind  the  possible  effect  of  Nat 7  Wildlife  Federation  v. 
Bur/hrd.  No.  R5-22M  ID.D.C  Feb.   10,  19861  order  published  51  FR  5809  (Feb.   IS,  198GJ,  (termination  of  withdrawals  in 
effect  on  .Inn.   1.  1981.  enjoined)  upon  this  appeal.  See  also  Solicitor's  memorandum,  Nai'l  Wildlife  Federation  v. 
Robert  F.  Blirfnrd.  Donald  P  Hodel.  &  VS.   Department  of  the  Interior  (Mar.   10,  198fi). 
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and  the  Regional  Solicitor  or  Field  Solicitor  having  jurisdiction  over  the  State  in  which 
the  appeal  arose  must  be  served  with  a  copy  of:  (a)  the  Sotice  oj  Appeal,  (b)  the  State- 
ment of  Reasons,  and  (c)  any  other  documents  filed  (see  43  CFR  Sec.  4.413).  Service 
will  be  made  upon  the  Associate  Solicitor,  Division  of  Energy  and  Resources,  Wash- 
ington, D.C.  20240,  instead  of  the  Field  or  Regional  Solicitor  when  appeals  are  taken 
from  decisions  of  the  Director  (WO— 100). 

Within  15  days  after  any  document  is  served  on  an  adverse  party,  file  proof  of  that 
service  with  the  United  States  Department  of  the  Interior,  Office  of  the  Secretary, 
Board  of  Land  Appeals,  4015  Wilson  Blvd.,  Arlington,  Virginia  22203.  This  may  con- 
sist of  a  certified  or  registered  mail  "Return  Receipt  Card"  signed  by  the  adverse  partv 
(see  43  CFR  Sec.  4.401(c)(2)). 
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IN  REPLY  REFER  TO: 


UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  LAND  MANAGEMENT 


Certified  Mail  Receipt  Requested 

Memorandum 

To:  Board  of  Land  Appeals,  Office  of  the  Secretary 

From: 

Subject:    Transmitting  Appeal  of: 
Kind  of  Application: 


Referring  to  the  above-cited  case,  I  transmitted  a  notice  of  an  appeal  from  the  decision 
of  the 


-dated 


.,    19. 


LJ   There  are  no  conflicting  cases  of  record. 

]    The  conflicting  cases  shown  on  the  status  sheet  have  been  properly  noted  as  to  the 
appeal  and  favorable  action  thereon  suspended  pending  final  action  on  the  appeal. 

|      |    The  records  of  the  conflicting  or  reference  cases   identified  below  are  transmitted 
herewith  for  use  in  connection  with  the  appeal: 


CC.  BLM;  W.O. 


with  copy  of  decision 


GPO    854  -  913 


Form  1842-2  (February  1980) 


Mineral  Patent  Applications 

VI.   Patent  Reservations 

A.  Handouts 

1.  Outline 

2.  IM  No.  87-736,  Reservations  of  Rights-of-Way  in  Mineral  Patents 

3.  BLM  Manual  1860  -  Conveyance  Documents 

4 .  BLM  Manual  Handbook  H-1860-1  -  Conveyance  Documents 

5.  BLM  Manual  1862  -  Patent  Preparation  and  Issuance 

6.  BLM  Manual  Handbook  H-1862-1  -  Patent  Preparation  and  Issuance 

B.  Other  Sources 

1.  Deffeback  v.  Hawke,  115  U.S.  392  (1885).   (All  exceptions  and 
reservations  must  be  authorized  by  law;  if  not  authorized  by 
law,  they  are  void) 

2.  30  USC  615  (PL-167)  which  implements  and  further  strengthens 

Deffeback 

3.  43  USC  1746  (Section  316  of  FLPMA)  authorizes  the  Bureau  to 
amend  existing  patents 


Mineral  Patent  Applications 
Outline 


VI.   Patent  Reservations 

A.  Authorities 

1.  All  exceptions  and  reservations  must  be  authorized  by  law  (30 
USC  615) 

2.  If  not  authorized  by  law,  they  are  void 

a.  Patentee  can  return  original  patent  to  Bureau  and  formally 
request  a  reservation  or  stipulation  be  removed 

b.  Bureau  can  accept  request  and  correct  patent  (Sec.  316  of 
FLPMA  gives  Secretary  of  Interior  the  authority  to  do  so) 

c.  Bureau  can  deny  request  by  decision  -  patentee  has  the  right 
to  appeal  to  IBLA 

3.  Statutes  authorizing  reservations  and  conditions  are  listed  in 
BLM  Manual  Handbook  H-1860-1  -  Conveyance  Documents 

B.  Priority  of  rights 

1.  Upon  patenting,  the  title  relates  back  to  the  location  date  of 
the  mining  claim 

2.  Long  standing  policy  of  the  Department  to  not  reserve  un-deeded 
rights-of-way  initiated  after  the  location  of  the  mining  claim 
(Deffeback  v.  Hawke  and  30  USC  615) 

C.  Difference  between  a  reservation  and  a  condition 

1.  Reservations 

a.  These  are  rights  reserved  to  the  United  States  government 

b.  Reservations  are  listed  in  the  patent  after  the  words 
"Excepting  and  Reserving  to  the  United  States" 

2.  Conditions 

a.  These  are  rights  usually  reserved  to  third  parties 

-  Examples  include  oil  and  gas  leases  or  rights-of-way 

-  The  Federal  government  does  have  conditions  for  placer 
patent  applications 

b.  Conditions  are  listed  in  the  patent  after  the  words 
"Subject  To" 

3.  Wording  used  for  reservations  and  conditions  is  in  BLM  Manual 
Handbook  H-1860-1  -  Conveyance  Documents 


W  REPLY  REFER  TO: 


United  States  Department  of  the  Interior         3860  (680) 


BUREAU  OF  LAND  MANAGEMENT 
WASHINGTON,  D.C.     20240 


September  24,  1987 


Instruction  Memorandum  No.  87-736 
Expires  9/30/88 

To:      All  State  Directors 

From:     Director 


ACTION.  ^^ 

COPY  T0- 


Subject:  Reservations  of  Rights-of-Way  in  Mineral  Patents 

Attached  for  your  information  and  action  is  a  copy  of  the  Portland  Regional 
Solicitor's  Opinion  on  the  above  subject.  The  opinion  reiterates  the 
Solicitor's  Opinion  M-36493,  65  ID  200  (1958)  on  the  same  subject. 

In  summary,  for  pre-PL  167  mining  claims,  a  right-of-way  cannot  be  established 
after  the  location  of  a  mining  claim  and  as  such  cannot  be  reserved  in  the 
patent,  absent  a  deed  or  other  legal  instrument  from  the  owner  of  the  mining 
claim  granting  a  Federal  agency  a  right-of-way  prior  to  parent. 

For  post  PL  167  mining  claims,  a  right-of-way  may  be  established  across  the 
mining  claim  after  the  location  of  the  mining  claim.  However,  the 
right-of-way  ceases  upon  the  date  of  patent  and  cannot  be  reserved  in  the 
patent  without  a  deed  or  other  legal  instrument  granting  the  right-of-way  from 
the  claim  owner  to  the  Federal  agency. 

Please  see  that  the  adjudication  staff  working  with  mineral  patents  and 
rights-of-way  receive  a  copy  of  this  memorandum.  You  may  direct  any  questions 
to  the  Division  of  Mining  Law  and  Salable  Minerals  (680),  at  FTS  343-8537. 


A.iSoM*^ 


Adam  A.    Sokoloski 

Deputy  Assistant  Director,   Energy 

...       v       fc„  and  Mineral  Resources 

Attachments 

1  -  Solicitor's  Opinion  of  August  17,   1987     (3  pp.) 

2  -  Solicitor's  Opinion  M-36493     (3  pp.) 
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United  States  Department  of  the  Interior 

OFFICE  OF  THE  SOLICTOR 

Pacific  Northwest  Region 

500  N.E.  Multnomah  Street.  Suite  607 

Portland,  Oregon  97232 


*U  3860  (943.3) 


BLM.PN.0801 
MEMORANDUM 

«*.  Office  of  the  Regional  Solicitor 

FPDM'  Pacific  Northwest  Region 

winion,  the  Solicitor  «x«^  SS  eaSttuSd  even  though  the  !**?»*_ 

described  i"  *»  *g£l£  lSltU*i  of  a  mining  claim. 

was  constructed  before  the  loca  wlth  aspect  to  the  reservation 

KS£  1. «?*•?€  &■"«  -BeM-  that! 


/02£ftLJ!  /-' 


in  practice  the  Department  has  limited  \ts  authority  to 
reserve  f rem  grants  made  by  patent,,  roads  and  other 
rights-of-way  constructs  with  Federal  funds  to  those 
cases  where  construction  preceded  the  i^iationj* the 
right  on  which  the  patent  is  based.     Instructions  of  -- 
August  31,  1915  (44  L.n.  359)  and  Instructions  of  January 
13,   1916   (44  L.D.   513). 

„.  assertion  b*  the  forest  Sjrvi-. f*  «*«*••  EgS2nf£»  any 
3930-s  by  »"d^Pf^SST^^tlaSa4lreat^^«ral  probes.     First, 
assertion  of  *»>a9asby JSL^hetner  the  employees  who  made  the  decision  to 

S'^ch^r.? ^SS^XiS^SL.    galvo  v.  Onlted 
States,  303  F.2d  902  (9th  Cir.  1962). 

T^e  di.fio.Uies  are  «-«-*  *«  ^^Jnf^^tSlfrt^tl 
across  a  mining  clam.    As  has  been  ^"^jJXrfSidt  ,.  tenev  Gold  and 
Sck  to  the  initiation  of  the  mining  elata.    ffigfffij  V^S  g  UlU  f luld 

&TM2  EM^S  r^STSS  *J-«-  «•  — 

following  patenting. 

in  Edition,  although  it  is  ^(^Tg  Sfc'SS. 
physical  P«»essicn  of  a  mning  claim  (B»t  j,  Homoo^      r  ^  ^^  ^  j- 

371  U.S.  334,  9  L.Ed.  2nd *M  U^"™^* *?  g^aV.  U.S.  17,  2  L.Bd.  2nd 
until  compensation  is  paid.     United  States.  J'  "g '  {Hn  ci      1972). 

nil  UM  (1958).  np^.ya^  oTthe  tpar^nfrf  tS  Interior  to  not 
in  view  of  the  lc«gTs^ingpoiicy  of  ^1°^^  following  the  location  of 
reserve  un^eedec »  riQhtj-of-wg ^^^^^n^ Whether  there  has  been  a 
a  mining  clam  and  the  difficulty  o *££™    Jeccmmnd  to  the  HW  that  it 
SSSi1!  MSSS2J  ST&TrSJTSa^.  in  the  Haggland  mineral  patent. 

H^ever,  as  evidenced  »  J-S^iS^^^T^^^^^ 
that  a  right-of-vay  is  not  reserved  £%££'*£,.  JJu,  8tiU  have  the 
Service  from  asserting  its  rights.    ™f^%  iling  a  Declaration  of  Taking  to 
option  of  initiating  ^^to*i£3£5  in  S  Onited  States.    r^cv^ 

If  we  may  be  of  further  assistance  to  you  in  this  matter  please  let  us  Know. 


/--a- 


"or  the  Regional  Solicitor 


"Donald  P.  Lawrton 
assistant  Regional  Solicitor 
Pacific  Northwest  Region 


cc: 
Associate 


Solicitor,  Energy  and  Resources,  SO^/V© 
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We  have  also  given  consideration  to  the  peculiar  problem  arising 
in  Guam  by  virtue  of  the  fact  that  the  coastline  of  Guam  consists 
largely  of  salt  water  lagoons  subject  to  the  ebb  and  flow  of  the  tide 
(estimated  at  approximately  three- fourths  of  the  total  coastline). 
The  existence  of  these  lagoons  gives  rise  to  the  question  whether 
Federal  ownership  of  submerged  lands  and  tidelands  is  to  be  measured 
from  tho  high  water  mark  on  the  inner  shore  of  such  lagoons  or  from 
the  headlands  or  reef  structures  marking  the  outer  limits  of  the 
lagoon. 

In  People  of  Porto  Rico  v.  Fortuna  et  <d.,  179  Fed.  500  (1st  Cir. 
1922),  cert,  denied,  259  U.  S.  587  (1922),  the  court  pointed  out  that 
the  Spanish  Civil  Law  and  the  Common  Law  were  identical  with 
regard  to  this  subject  and  referred  to  bays  and  lagoons  as  "arms  of 
the  sea."  Under  such  law  the  public  lands  extended  inland  to  the 
mean  high  watermark  and  thereby  included  all  such  lands  as  are  sub- 
ject to  the  ebb  and  flow  of  the  tide.  It  thus  appears  correct  to  con- 
clude that  ownership  of  the  tidelands  here  in  question  by  the  United 
States  begins  at  the  high  watermark  on  the  inner  shore,  without 
regard  to  the  presence  or  absence  of  lagoons. 

Elmer  F.  Bennett, 

Solicitor. 


ACCESS  ROAD  CONSTRUCTION— EFFECT  OF  WAIVERS  AND  DETER- 
MINATIONS GIVEN  UNDER  PUBLIC  LAW  167,  84TH  CONGRESS 

Rights-of-Way :  Generally — Mining  Claims:  Location — Mining  Claims: 
Patent 
Prior  to  the  enactment  of  the  act  of  July  23, 1955  (69  Stat.  367 ;  30  U.  S.  C,  1952 
ed.,  Supp.  IV,  sec.  601),  no  right-of-way  across  a  valid,  unpatented  mining 
claim  which  would  continue  after  patent  could  be  initiated  solely  through 
construction  by  the  United  States.  The  act  above  cited  which  reserved  to 
the  United  States  the  right  of  access  across  unpatented  mining  claims  was 
limited  in  Its  effect  to  the  period  "prior  to  the  Issuance  of  patent"  to  the 
claim  and  cannot  be  construed  to  authorize  such  access  across  such  a  claim 
after  issuance  of  patent. 

M-36493  April  23, 1958.* 

To  the  Director,  Bureau  of  Land  Management. 

With  your  memorandum  of  December  20,  1957,  you  transmit  a 
memorandum  from  the  Area  Administrator,  Area  1,  with  correspond- 
ence from  the  Oregon  State  Supervisor  and  a  copy  of  a  paper  delivered 
by  a  member  of  the  Regional  Solicitor's  Portland  Oregon  staff.    These 


•Not  In  chrouoloRlcnl  order. 


2001  ACCESS    ROAD    CONSTRUCTION  201 

April  Z3,  1958 

papers  relate  to  the  Government's  rights  to  continue  to  maintain  and 
use  roadways  constructed  on  unpatented  mining  claims  under  author- 
ity of  section  4  of  the  act  of  July  23,  1955  (69  Stat.  367;  30  U  S  C 
1952  ed.,  Supp.  IV,  sec.  601)  [Public  Law  167,  84th  Cong.,  1st  sess.l 
after  patent  has  issued  for  the  mining  claims.  It  appears  that  the 
author  of  the  legal  paper  expresses  a  doubt  that  a  permanent  right-of- 
way  results  from  such  construction  and  that  the  Area  Administrator 
has  directed  that  permanent  easements  be  obtained  before  roads  for 
permanent  use  are  constructed.  You  ask  whether  or  not  I  concur  with 
the  legal  view  mentioned  and  whether  the  filing  and  noting  in  the  land 
otnee  of  right-of-way  maps  would  eliminate  the  necessity  for  securing 
easements.  & 

In  approaching  this  question  it  seems  desirable  first  to  determine 
the  nature  and  extent  of  the  miner's  estate  in  an  unpatented  mining 
claim  under  the  laws  in  force  prior  to  the  enactment  of  Public  Law  167 
and  then  to  endeavor  to  determine  so  far  as  here  pertinent  what 
changes  were  made  in  that  estate  by  the  enactment  of  that  law. 

The  Estate  Under  Laws  in  Force  Prior  to  July  ffl,  1955 

TTA™od  and  subsisting  location  has  the  effect  of  a  grant  by  the 
United  States  of  the  right  of  present  and  exclusive  possession  and  en- 
joyment of  the  surface  and  any  minerals  within,  or  lodes  apexing 
within  the  claim.    Belh  v.  Meagher,  104  U.  S.  279,  285  (1881)      The 
oin^T'o"1"6111  Pr°Perty-"     Wilbur  v.  United  States  ex  rel  Krushnk 
280  U.  S.  306  (1930)  ;  Bradford  v.  Morrison,  212  U.  S   389  (1909)' 
The  locator's  possessory  title  is  good  as  against  the  United  States  and 
his  property  m  or  on  the  claim  cannot  be  taken  away  by  the  United 
States  except  as  authorized  by  ]&w.     United  States  v.  Deasy,  24  F.  2d 
108  (1928) ;  United  States  v.  North  American  Co.,  253  U.  S    330 
(1920) .    Other  cases  such  as  United  States  v.  Rizzinelli,  182  Fed  675 
(1910),  contain  the  qualification  that  the  right  of  possession  is  for 
mining  purposes  only.    Since  the  question  here  considered  relates 
only  to  claims  subject  to  Public  Law  167  and  that  law  obviates  the 
need  to  apply  any  such  rule,  Rizzinelli  and  like  cases  need  not  be 
considered. 

So  much  for  the  estate  as  it  exists  prior  to  patent.  A  patent  to  a 
mining  claim,  in  addition  to  conveying  the  legal  title  also  has  a  retro- 
active effect.  It  relates  back  to  the  inception  of  the  patentee's  rights 
Heydenfeldt  v.  Daney  etc.  Mining  Co.,  93  U.  S.  634,  641  ( 1876)  The 
title  relates  back  to  the  date  of  location,  Heydenfeldt  v.  Daney,  'supra: 
Sjmthv.  Wheeler,  5  Alaska  282  (1915) ;  Gibbons  v.  Frazier,  249  Pac. 
It  )„  '  1926) ;  nicleey  v-  ArMC°™la  Copper  Mining  Co.,  81  Pac. 
806  (Mont.,  1905).  While  this  relation  back  is  not  unqualified,  cf. 
Tlussman  v.  Durham,  165  U.  S.  144  (1897),  it  <loos  so  to  the  extent 
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necessary  to  cut  off  claims  having  their  inception  after  the  date  of 
valid  location.    See  Heydenfeldt,  mpra. 

In  practice  the  Department  has  limited  its  authority  to  reserve 
from  grants  made  by  patent,  road  and  other  rights-of-way  constructed 
with  Inderal  funds  to  those  cases  where  construction  preceded  the 
initiation  of  the  right  on  which  the  patent  is  based.  Instructions  of 
August  31, 1915  (44  L.  D.  359)  and  Instructions  of  January  13,  1916 
(44L.D.513). 

In  view  of  what  has  been  said,  it  must  be  concluded  that  without 
Public  Law  167  there  was  no  right  in  the  United  States  to  construct 
a  road  across  a  valid  unpatented  mining  claim. 

The  Effect  of  Public  Law  167 

Public  Law  167  reserves  to  the  United  States  the  right  with  respect 
to  unpatented  mining  claims  "prior  to  the  issuance  of  patent  there- 
for, *  *  *  to  use  so  much  of  the  surface  thereof  as  may  be  neces- 
sary *  *  *  for  access  to  adjacent  land :  *  *  *"  under  and  subject  to 
certain  specified  conditions.  It  is  clearly  the  use  of  the  surface  which 
is  limited  in  time.  Thus  the  conditional  right  is  in  terms  limited  to 
the  period  prior  to  the  issuance  of  patent.  In  order  to  provide  access 
for  the  multiple  purposes  envisaged  by  the  act  roads  probably  will 
be  necessary  and,  no  doubt,  their  construction  is  authorized.  "Access" 
after  the  issuance  of  patent  is  not  authorized  by  the  act,  and  without 
the  act  it  is  not  authorized. 

If  any  doubt  could  exist  in  the  face  of  the  express  limitation,  it 
would  seem  to  be  dissipated  by  the  fact  that  in  the  preceding  sentence 
authority  to  manage  the  surface  resources  and  dispose  of  the  vegetative 
resources  is  also  limited  to  the  period  "prior  to  issuance  of  patent." 
No  one  could  contend  that  this  management  and  disposition  authority 
would  continue  after  patent  issuance  and  I  know  of  no  basis  for 
ascribing  different  meanings  to  identical  phrases  used  in  the  same 
section  of  an  act  with  no  slightest  indication  in  the  act  or  elsewhere 
that  they  are  used  in  different  senses.  It  should  also  be  noted  that 
section  7  forbids  inclusion  in  the  patent  of  "any  reservation,  limitation, 
or  restriction  not  otherwise  authorized  by  law." 

The  only  conclusion  possible,  therefore,  is  that  a  right-of-way  across 
a  patented  mining  claim  cannot  be  based  upon  construction  initiated 
after  the  location  of  the  claim,  but  in  such  case  the  right  will  have  to 
be  obtained  from  the  locator,  if  obtained  before  patent  issues,  or  from 
the  patentee  or  his  successor  in  title  if  obtained  after  such  issuance. 

Elmer  F.  Bennett, 

Solicitor. 
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tBCA-134  (Snpp.)  Decided  April  SO,  1968 

Contracts :  Bids :  Generally— Contracts :  Interpretation 

V?„enhMhrg^ClerlCal1  err°r'  tbe  contIn™«™  sheet  makeup  or  an  invitation 
?o,,m  -  *  w5Py  °f  8Ub8taUon  «J«lP«nent  and  steel  framework  left 
doubt  as  to  whether  references  therein  to  potheads,  cable  and  conduit 

Z  h  rtT  11°  C°rt,tnte  a  8ln*,e  »»b"<™  or  three  separate  subltems,  and 
the  bidder,  although  on  the  continuation  sheets  it  expressly  excluded  only 
pothends,  nevertheless  Incorporated  in  the  specifications  that  accompanied 
Us  bid  an  express  exclusion  of  potheads,  cable  and  conduit,  the  contract 
resulting  from  acceptance  of  the  bid  must  be  interpreted  as  not  embracing 
any  of  these  three  categories  of  materials,  even  though  the  acceptance  of  the 
bid  mentions  only  potheads  as  being  excluded. 

Contracts:  Additional  Compensation 

W^?w„C°ntraetlng  °fflCer  errone°™ly  construes  the  terms  of  a  contract, 
with  the  result  that  the  contractor  is  asked  to  supply  cable  and  conduit  not 
required  by  the  contract,  the  contractor  is  entitled  to  additional  compensa- 
tion for  such  materials.  i«="b» 

BOARD  OP  CONTRACT  APPEAIS 
The  basic  facts  and  contentions  in  this  appeal  are  summarized  in 
the  Board  s  decision  dated  January  30, 1958  (65  I.  D.  45),  denying  the 
Government's  motion  to  dismiss  the  appeal.    As  neither  party  ex- 
pressed a  desire  for  a  hearing  for  the  purpose  of  taking  testimony  or 
presenting  oral  argument,  the  appeal  will  be  decided  on  the  record 
The  issue  is  whether  the  bid  of  the  contractor,  properly  construed, 
required,  as  the  contracting  officer  held,  the  furnishing  by  the  con- 
tractor, without  additional  compensation,  of  the  cable  and  conduit, 
listed  on  pages  3  and  4  of  the  continuation  sheets  of  the  invitation  to 
bid,  which  bore  the  number  L  09-57-524. 

The  appellant  maintains  that  neither  its  bid  nor  any  contract  aris- 
ing out  of  its  acceptance  can  be  construed  properly  to  require  the  con- 
tractor to  deliver  the  cable  and  conduit.  It  argues  that  the  subitems 
for  these  materials  were  an  integral  part  of  the  subitem  for  potheads, 
which  it  excluded  from  its  bid  by  express  language  on  the  continuation 
sheets.  It  also  argues  that  its  intent  to  exclude  the  cable  and  conduit 
was  evinced  by  the  specifications  which  it  submitted  along  with  its 

The  continuation  sheets  of  the  invitation  to  bid  contained  three  items 
on  winch  bids  were  requested.  Item  No.  2  was  divided  into  twenty 
unnumbered  subltems.  The  last  three  subitems  were  for,  respectively, 
7  potheads  1750  feet  of  cable,  and  1500  feet  of  conduit.  Opposife 
ench  of  the  first  eighteen  subitems,  that  is,  down  to  and  including  the 
su  .item  for  potheads,  was  the  word  "Total"  in  a  column  entitled 
'Quantity,"  and  a  hue  for  rhn  inoorti 
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.01  Purpose.   This  Manual  Section  provides  guidance  to  standardize  ana 
simplify  source  and  conveyance  procedures  and  documents,  i.e.,  final 
certificates,  decisions,  interim  conveyances,  patents,  deeds,  and  clearlists. 

.02  Objective.   The  objective  is  to  provide  legally  correct  documentary 
evidence  of  conveyance  of  title  to  public  lands  from  tne  United  States, 
indicating  all  the  terms,  conditions,  restrictions,  and  reservations 
pertaining  to  tne  title. 

.03  Authority.   Section  2U8  of  tne  Federal  Land  Policy  and  Management  Act 
of  1976  (43  U.S.C.  1718),  Act  ot  June  17,  194b  U3  U.S.C.  li). 

.04   Kesponsioility. 

A.   the  Director,  Deputy  Director,  and  Assistant  Director,  Lands  and 
Kenewabie  Resources,  are  responsiDie  for  the  overall  conveyance  document 
program. 

u.   Xne  Cniet,  Division  ot  Lands,  is  responsible  tor  establishing 
procedures  tor  implementing  the  conveyance  document  program. 

C.   The  State  Director,  or  his  delegate,  is  responsible  for  the 
preparation  and  issuance  of  all  conveyance  instruments. 

.03   References .   (Reserved) 

.06   Policy. 

A.   Public  Values.   When  public  resources  are  identified  for  protection 
and  management,  the  lands  should  be  retained  in  Federal  ownersnip.   When 
intensive  Federal  administration  of  the  land  is  desirable,  a  long  term 
rignt-of-way  or  lease  should  De  granted  in  lieu  of  a  patent.   Normally,  tne 
inserting  ot  extensive  provisions  into  the  patent  document  should  be  avoided 
because  they  are  difficult  to  enforce  and  administer. 

U.   Reacquired  Interest.   In  lieu  ot  encumoermg  a  conveyance  document, 
consideration  snould  be  given  to  requiring  a  grantee  to  convey  an  easement 
to  the  United  States  for  a  specitic  purpose.   Such  easement  shall  be 
conveyed  simultaneously  witn  tne  grant  and  be  in  consideration  of  tne  grant. 

C.   Compliance  witn  Law.   No  conveyance  snail  contain  terms,  covenants, 
or  conditions,  wnich  would,  at  tne  time  ot  the  conveyance,  constitute  a 
violation  ot  any  Federal,  State,  or  local  law  or  regulations  including  State 
and  local  land  use  plans  or  programs.   This  does  not  apply  to  mineral 
patents  issued  under  30  U.S.C.  29  et  seq.,  or  deeds  issued  under  tne  Alaska 
Native  Claims  Settlement  Act  (ANCSA)  and  Alaska  National  Interest  Lands 
Conservation  Act. 
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D.  Local  Regulations.  State  and  local  government  laws,  regulations, 
zoning  ordinances,  and  building  codes  shall  be  relied  upon  to  the  extent 
practical  in  lieu  of  inserting  restrictive  covenants  in  patents  or  other 
conveyance  documents  for  trie  purpose  of  regulating  building  construction, 
building  use,  and  land  use. 

E.  Restrictions  on  Private  Land.   The  terms,  conditions,  and  covenants 
shall  refer  only  to  the  use  or  activities  on  the  conveyed  lana  and  not  be 
imposed  for  the  purpose  of  affecting  the  use  of  other  land. 

F.  Personal  Covenants.   Personal  covenants  that  do  not  run  with  the  land 
and  bind  only  a  particular  person  shall  not  be  included  in  patents  or  other 
conveyance  documents. 

G.  Floating  Easements.   Reservation  of  an  easement  wnich  does  not 
identify  a  specific  location  should  be  avoided,  unless  required  by  law  or 
contract. 

H.   Planning  Requirements.  Approved  land  use  plans  may  require  the 
inclusion  of  terms,  covenants,  or  restrictions  in  patents  or  other 
conveyance  documents  to  protect  public  interests  or  to  comply  with  certain 
legal  requirements.  Responsible  officials  should  ensure  such  conditions  are 
written  in  clear,  concise,  and  legally  enforceable  language.  Moreover, 
rationale  for  including  the  conditions  must  be  made  clear  in  supporting  land 
use  analysis  documents  such  as  land  reports,  environmental  assessments,  or 
Federal,  State,  or  local  land  use  plans. 
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. i  Source  Documents .   Source  documents,  such  as  final  certificates  (FC), 
Memorandums  for  the  Record,  or  decisions,  give  the  necessary  information  to 
prepare  a  patent  or  other  conveyance.  The  information  contained  in  tnese 
documents  must  be  complete  and  accurate  in  all  respects.   These  documents 
are  an  essential  part  of  trie  permanent  record  ana  must  remain  a  part  of  the 
official  file. 

.11  Document  Checklist. 

A.   Contents  ot  Source  Documents.   At  a  minimum,  these  instruments 
snail  contain  tne  following: 

1.  Tne  date  and  serial  number. 

2.  Tne  correct  name  of  the  patentee  or  grantee  (43  CFK  1821.1). 

3.  Tne  act  under  whicn  tne  conveyance  is  made. 

4.  The  land  description  and  the  interest  therein  being  conveyed. 

5.  Tne  reservations,  terms,  conditions,  restrictions,  and 
covenants,  if  any. 

B.   Execution.   A  source  document  is  executed  wnen.it  is  signed  by  tne 
Authorized  Officer.   Tne  document  is  not  signed  until  it  is  complete  and 
accurate  in  all  details. 

.12  Types  of  Source  Documents. 

A.   Final  Certificate  (FC).   Tne  final  certificate  is  an  optional 
form,  unless  required  by  law  or  regulations-   The  executed  certificate  is 
the  source  document  for  preparation  of  land  patents  and  mineral  entry 
patents.   There  are  two  forms  of  FC;  nonmineral  and  mineral. 

1.  Nonmineral.   A  nonmineral  document  wnen  approved  by  tne 
Authorized  Officer,  shall  serve  to  order  patent  preparation  and  issuance. 

2.  Mineral . 

a.   The  first  page  of  a  mineral  document  is  completed  when  the 
applicant  has  complied  with  all  the  statutory  provisions  ot  payment, 
posting,  etc.,  under  30  U.S.C.  29  et  seq.   When  completed,  tne  requirement 
for  annual  assessment  work  ceases.   Tne  mining  claim  recordation  records 
must  be  noted  and  the  mineral  patent  applicant  notified  (see  Manual 
Section  3833.24). 


Rel.  1-1453 
BLM  MANUAL  7/24/86 

Supersedes  Rel.  1-6Q1 


.12A2b 


1860  -  CONVEYANCE  DOCUMENTS 


b.   The  second  page  is  completed  when  a  final  determination  is 
made  to  issue  a  patent.   Tne  adjudicator  and  reviewers  may  initial  or 
surname,  but  the  Authorized  Officer  snail  not  sign  the  page  until  final 
decision  is  made  to  issue  patent. 

H.      Decision.   Decisions  are  used  to  order  patents  or  interim 
conveyances  for  railroad  selections  and  Alaska  Native  Claims  Settlement  Act 
of  1971  (ANCSA)  selections. 

C.  Memorandum  for  the  ttecord.   The  memorandum  for  the  record  may 
serve  as  a  source  document  for  exchange  cases.   Upon  completion  or  necessary 
action,  a  memorandum  would  be. prepared  for  reference  in  preparing  tne  patent. 

D.  Certificate  of  Transfer  and/or  Change  of  Use  under  the  Recreation 
and  Public  Purposes  Act.  Tne  Autnorized  Officer  in  the  State  Orrice  issues 
tnese  certificates  in  accordance  with  Manual  Section  2740. 

E.  Bureau  of  Indian  Aftairs  (.BIA)  Letter.   A  BIA  field  office  letter 
is  the  source  document  for  an  Indian  patent.   The  letter  provides  pertinent 
information  for  preparation  of  tne  patent.   If  the  information  is  incomplete 
or  is  inaccurate,  request  a  correction  from  BIA. 

F.  Forest  Service  (Fa)    Letter.   For  forest  exchanges,  the  PS  provides 
a  letter  requesting  that  patent  issue.   If  the  information  is  incomplete  or 
is  inaccurate,  request  a  correcLion  trom  the  Fb. 

0.   Orders  or  Inscructions  from  the  Director  or  Otner  Authorized 
Officer.   If  the  Director  or  otner  Autnorized  Officer  issues  orders  calling 
for  a  conveyance,  prepare  the  source  document  or  conveyance  in  accordance 
with  the  principles  and  procedures  outlined  above. 
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.2  Conveyance  Documents.   A  conveyance  document  is  an  instrument  by  wnicn 
some  estate  or  interest  in  lands  is  transferred  from  one  party  to  anotner. 
Therefore,  these  documents  must  be  complete  and  accurate  in  all  respects. 
These  documents  are  an  essential  part  of  the  permanent  record  and  must 
remain  in  the  official  file. 

.21   Document  Checklist. 

A.  Contents  of  Conveyance  Documents.   A  conveyance  document  must 
contain  the  specific  information  as  set  forth  in  tne  source  document. 

B.  Execution.   A  conveyance  document  is  executed  when  it  is  signed  by 
the  Authorized  Officer.   The  document  will  not  be  signed  until  it  is 
complete  and  accurate  in  all  details. 

C.  Completed  Conveyance.   Conveyance  is  complete  and  title  passes 
upon  the  execution  of  the  document  by  the  Autnorized  Officer,  affixation  of 
trie  seal,  and  notation  made  to  the  official  records. 

.22   Types  ot  Conveyance  Documents. 

A.   iJlearlist  and  Certification.   State  lands  are  primarily  conveyed 
by  acts  ot  Congress  or  approved  clearlists,  ratner  tnan  by  swamp  selections 
patent.   Inese  include  State  Quantity  Grants,  Carey  Act  Grants,  State 
Indemnity  School  ,  ana  Alaska  Quantity  Grants  (see  appropriate  43  CFR  part  or 
Manual  Section). 

fi,   Interim  Conveyance  (IC).   Unsurveyed  lands  or  lands  not  adequately 
surveyed  for  patenting  are  conveyed  to  Native  corporations  or  individuals 
under  ANCSA  by  IC  prior  to  tne  patent.   IC's  may  be  prepared  for  surface 
and/ or  subsurface  estates,  or  a  mineral(s),  such  as  coal,  oil,  gas,  sand,  or 
gravel.   Refer  to  rlandDook  18b0- 1  for  instructions  and  samples. 

C.  Tentative  Approvals  (TA).   Unsurveyed  lands  or  lands  not 
adequately  surveyed  for  patenting  are  conveyed  to  the  State  of  Alaska  by  TA 
prior  to  the  patent. 

D.  Patent.   A  patent  is  tne  document  used  by  the  Federal  government 
to  grant  public  lands  or  an  interest  tnereof  to  an  individual  or  other 
entity.   Refer  to  Manual  Section  16o2  for  preparation  instructions. 

£.   Quit  Claim  Deed.   A  quit  claim  deed  is  intended  to  pass  any  title, 
interest,  or  claim  which  the  grantor  may  nave  in  the  land,  but  not 
professing  that  such  title  is  valid.   Refer  to  Handbook  ltt60-l  for  sample. 
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Glossary   ot  Terms 

-A- 

Autnorized  Otficer:   any  employee  of  Cne  Bureaa  of  Land  Management  wno  nas 
been  delegated  tne  autnority  to  pertorm  tne  duties  descriDed  in  this 
Manual  Section. 

-C- 

clearlist:   a  list  of  selected  public  lands  wnicn  nas  been  approved  for 
conveyance  to  tne  selector.   title  to  tne  selected  lands  passes  to  tne 
selector  wnen  tne  clearlist  is  approved  Dy  tne  Authorized  Officer. 

condition:   a  provision  tnat  requires,  prombits,  or  restricts  certain  uses 
ot  lana. 

covenant:   a  supplemental  contractual  clause  in  tne  conveyance  document  tnat 
normally  runs  witn  tne  land,  binds  tne  grantee's  successors  in  interest, 
and  is  enforceable  in  court. 

-D- 

deed:   a  document  ot  conveyance  transterring  legal  title  to  acquired  public 
lands  trom  tne  United  States  or  transterring  legal  title  to  tne  United 
States. 

disclaimer:   a  document  wnereby  tne  United  States  asserts  no  ownership  or 
record  interest  in  certain  lands,  issued  to  nelp  remove  a  cloud  on  tne 
title  of  sucn  lands  attributable  to  tne  United  States.   A  disclaimer  nas 
tne  same  etfect  as  a  quit  claim  deed  from  tne  United  States. 

-&- 

exception:   a  provision  contained  in  a  conveyance  instrument  Dy  wnicn  some 

existing  right  or  interest  wnicn  otherwise  may  be  subject  to  inclusion  is 

excluded  from  tne  conveyance. 

-f- 

final  certificate  (fCJ:   a  document  wnich,  prior  to  patent,  evidences 

eligibility  to  patent,  provided  no  irregularities  are  found  in  connection 

witn  tne  entry. 

-1- 

interim  conveyance  (1C):   a  document  wnich  grants  legal  title  to  unsurveyed 
lands  pursuant  to  ANUSA.   ine  conveyance  is  subject  to  issuance  01  a 
patent  after  tne  boundary  description  and  acreage  are  contirmed  by 
official  survey. 
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-M- 

memorandum  for  tne  record:   a  source  document  which  suDstitutes  tor  a  final 
certificate  in  excnange  cases. 

-P- 

patent:   a  document  transferring  or  confirming  legal  title  to  public  land 
from  the  United  States  to  the  recipient  ^.patentee).   It  contains  all  tne 
conditions,  reservations,  and  exceptions  for  easements,  rignts-ot-way , 
and  otner  interests  in  tne  land  provided  by  or  imposed  on  the  land  by 
applicable  law. 

-K- 

reservation:   a  provision  in  a  conveyance  document  excepting  and  retaining 

some  rights,  title,  or  interest  in  tne  lands  conveyed,  wnicn  were  not 

previously  reserved  or  granted  but  wnich  are  required  or  authorized  by 
law  to  be  retained. 

reverter  or  reversionary  clause:   a  clause  in  a  conveyance  providing  that  tne 
conveyed  interest  snail  return  and  revest  in  tne  United  States  upon  tne 
occurrence  of  certain  contingencies  or  events. 

-S- 

"subject  to"  clause:   clause  in  a  conveyance  identifying  tnose  rights,  uses, 
and  interests  in  the  lands  being  conveyed  whicn  are  outstanding  in  third 
parties . 

-T- 

tentative  approvals  (1A):   a  document  wnicn  grants  legal  title  to  unsurveyed 
or  partially  surveyed  lands  pursuant  to  Section  o(g)  of  the  Alaska 
Statehood  Act.   The  conveyance  is  subject  to  issuance  of  a  patent  after 
tne  boundary  description  and  acreage  are  confirmed  by  official  survey. 

Note:   Some  lA's  may  convey  only  equitable  title  in  the  land. 

terms:   provisions  in  tne  conveyance  document  that  limit  or  define  its  scope 
or  tne  action  involved. 
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18b2  -  PATENT  PREPARATION  AND  ISSUANCE 


.01  Purpose.   This  Manual  Section  and  related  Handbook  provide  procedures  to 
update,  standardize,  and  simplify  patent  preparation  and  issuance. 

.02  Objective.   The  objective  is  to  provide  legally  correct  documentary 
evidence  of  conveyance  of  title  to  public  lands  from  the  United  States, 
indicating  all  the  terms,  conditions,  restrictions,  and  reservations 
pertaining  to  tne  title. 

.03  Authority.   Act  of  June  17,  1948  (43  U.S.C.  15);  Section  208  of  tne 
Federal  Land  Policy  and  Management  Act  of  1976  (43  U.S.C.  1718). 

.04   Responsibility. 

A.  The  Director,  Deputy  Director,  and  Assistant  Director  -  Lands^  and 
Renewable  Resources,  are  responsible  for  tne  overall  conveyance  document 
program. 

B.  The  Chief,  Division  of  Lands,  is  responsible  for  establishing 
procedures  for  implementing  tne  conveyance  document  program,  including  patent 
preparation. 

C.  Tne  State  Director,  or  his  delegate,  is  responsible  for  the  preparation 
and  issuance  of  original  patents,  corrective  patents,  Indian  trust  and  fee 
patents,  ana  otner  conveyances  of  the  puolic  lands. 

.0^  References.   (Reserved) 

.06   Policy.   (See  Manual  Section  I860.) 
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.1  Contents  of  a  Patent.   The  patent  consists  of  twelve  elements:   case 
serial  number,  heading,  preamble,  land  description,  granting  clause, habendum, 
reservation,  terms  and  conditions,  testimonial,  authentication, 
certification,  and  identification.   The  information  necessary  to  prepare  a 
patent  is  derived  from  an  executed  source  document  (see  Manual  Section  1860) . 
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•2  Delivery  of  Patent.   After  completion  of  a  patent,  the  patent  snail  be 
transmitted  to  the  patentee,  his  or  her  recognized  agent,  or  successor  in 
interest.   Delivery  may  be  accomplished  by  mail  or  in  person.   Refer  to 
Randbook  H-16b2-l,  Chapter  1,  lilt. 
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.3  Issuance  ot  Supplemental  Non-Coal  Patents.   The  Act  of  April  14,  1914  (30 
U.S.C.  82),  authorized  ana  directs  the  Secretary  ot  tne  Interior,  in  those 
cases  where  patents  issued  with  a  coal  reservation  to  the  United  States  under 
the  Act  ot  March  3,  1909  (30  U.S.C.  81)  or  the  Act  of  June  22,  1910  (30 
U.S.C.   83-85),  and  the  lands  so  patented  were  later  classified  as  non-coal, 
to  issue  new  or  supplemental  patents  without  such  reservations.   (See  Handbook 
1862-1,  Chapter  2,  II.  for  general  procedures  on  issuance  of  supplemental 
patents . ) 

.31  Effects  of  Mineral  Classitication  on  Issuance  of  Supplemental  Non-Coal 
Patents .   Circular  instructions  to  Registers  and  Receivers  issued  on  June  3, 
1914  (43  L.D.  271),  state  that  the  Act  of  April  14,  1914,  supra  was  construed 
to  affect  all  filings,  locations,  selections  or  entries  and  that  no  applica- 
tion for  supplemental  patent  was  necessary.   The  supplemental  patents  were  to 
be  delivered  to  the  patentee  or  present  owners  of  the  land  upon  the  filing  of 
an  affidavit  of  ownership.   These  instructions  indicate  that  tne  Bureau  may 
proceed  on  its  own  motion  to  issue  the  supplemental  patents.   This  construc- 
tion was  confirmed  on  August  29,  1945,  in  M-33967  (59  I.D.  100,  102). 

A.   Mineral  Classifications.   Due  to  changes  in  tne  criteria, 
development  of  new  data  and  new  techniques  in  tne  classification  procedures, 
non-coal  classifications  may  not  be  accurate  enough  to  justify  and  support 
issuance  of  a  supplemental  patent.   A  "Known  Coal  Leasing  Area"  (K.CLA) 
classification  is  of  a  higher  order  tnan  a  non-coal  classification  and  is 
subject  to  the  competitive  leasing  provisions  of  the  Act  of  February  23,  1920, 
as  amended  (30  U.S.C.  201).   Where  this  type  ot  classification  conflicts  with 
a  non-coal  classification,  the  KCLA  supersedes  the  non-coal  classification  and 
a  supplemental  non-coal  patent,  a  current  classification  report  must  be 
requested  for  the  lands  involved. 

.4   Patent  to  be  Withheld  Pending  Report  from  Forest  Service.   (See  43  CfK 
1862.4.) 

.5  Suits  to  Vacate  and  Annul  Patents.   (See  43  CFR  1862.5.) 

.6  Patent  to  Issue  After  2  Years  from  Date  of  Manager's  Final  Receipt. 
(See  43  CFk  1862.6.) 
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CriAPTER  1  -  CONTENTS  OF  DOCUMENTS 


I.   Names  and  Qualifications. 

Acceptable  evidence  must  be  secured  snowing  tnat  a  grantee  (or  patentee) 
is  qualified  to  receive  a  conveyance  and  tne  legally  correct  name  of  the 
grantee  or  patentee. 

A.  Full  Names  Only. 

Use  tne  full  legal  name  ot  the  patentee  or  grantee.   Do  not  use  initials 
or  nicknames  unless  the  initials  or  nickname  is  the  patentee's  full  legal 
name.   Middle  initials  may  be  used.   A  signed  statement  snould  be  obtained 
from  all  tne  prospective  patentees  or  grantees,  prior  to  issuance  of  tne 
conveyance,  in  order  to  avoid  spelling  errors.   Titles  such  as  Dr.,  Mr., 
Mrs.,  etc.  are  not  to  be  used. 

B.  Name  Change. 

Wnen  an  entry  or  other  right  is  initiated  under  one  name  and  completed 
under  another,  the  correct  form  is  "Mary  Jones,  Formerly  Mary  Smith." 

C.  Multiple  Patentees. 

If  tnere  is  more  than  one  grantee  or  patentee,  issue  tne  conveyance  in 
both  parties  full  legal  names,  i.e.,  "Michael  J.  Smith  and  Mary  E.  Smitn," 
not  Michael  J.  and  Mary  E.  Smitn."   Do  not  identity  tne  grantees  as  "tenants 
in  common,"  "tenants  by  tne  entirety,"  or  "joint  tenants  witn  right  ot 
survivorsnip,"  etc.   Private  agreements  between  the  parties,  as  interpreted 
by  State  law,  shall  control. 

D.  Assignments  or  Transters. 

In  land  cases  only,  snow  tne  full  name  of  Dotn  the  original  applicant 
and  the  assignee,  i.e.,  "Jonn  Doe,  assignee  ot  John  Jones."  Intermediate 
assignments  are  not  specifically  recited,  but  ratner  are  accommodated  by 
using,  "Jonn  Doe,  Assignee  by  mesne  conveyances  from  Jonn  Smitn.' 

E.  Mineral  Entry  Transters  After  Patent  Application. 

Mineral  patents  snail  issue  in  tne  name  of  tne  mining  claim  patent 
applicant  or  applicants.  Do  not  include  tne  names  of  any  who  may  have 
acquired  an  interest  after  tne  filing  of  the  application. 
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Chapter  1 

F.  tieirs    and  Devisees. 

If  a  prospective  patentee  dies  Defore  ttie  patent  is  issued,  tne  patent 
snail  issue  to  the  neirs  or  devisees.   If  tne  deceased  did  not  nave  a  will, 
the  correct  form  is  "rieirs  of  Michael  J.  Smith."   If  the  deceased  had  a 
will,  and  the  will  nas  been  proDated,  tne  correct  form  is  "Devisees  of 
Michael  J.  Smith."   If  probate  has  not  been  completed,  the  patent  snail  be 
issued  to  the  personal  representative  of  the  estate.   This  person  must 
provide  acceptable  evidence  from  the  probate  court  of  authorization  to  act 
in  behalf  of  the  estate.   If  the  prospective  patentee  had  a  will,  a  copy  of 
the  will  is  required  to  show  now  the  patent  should  issue.   If  tnere  is  no 
will,  a  copy  of  the  decree  of  distribution  from  tne  probate  court  is 
required  to  snow  now  tne  patent  should  issue.   In  the  event  of  doubt,  the 
correct  form  will  be  furnished  by  the  Field  or  Regional  Solicitor,  wno  will 
also  advise  as  to  tne  appropriate  probate  documents  to  be  submitted. 

G.  Partnerships. 

1.  Except  as  provided  in  tne  following  paragraph,  give  tne  full  name 
of  all  partners  followed  by  "doing  business  under  the  firm  name  of  (name)." 
Insert  the  firm  name  of  the  partnersnip  as  shown  in  the  articles  of 
partnership  as  issued  by  the  State. 

2.  Conveyance  documents  may  be  issued  in  tne  firm  name  of  the 
partnership  as  shown  in  tne  articles  of  partnersnip,  provided  tne  applicant 
so  requests  and  the  laws  of  tne  State  in  which  tne  land  is  located  permit  a 
partnership  to  acquire  title  to  real  property  in  its  firm  name. 

H.   Corporations . 

Identify  a  corporation  by  tne  exact  name  shown  in  its  charter  or 
articles  of  incorporation.   A  copy  of  tne  articles  of  incorporation 
documenting  the  full  and  correct  name  of  tne  corporation  is  adequate 
evidence  to  issue  tne  conveyance  in  tne  name  of  the  corporation.   The 
Federal  Land  Policy  and  Management  Act  (FLPMA)  conveyances  to  corporations 
can  only  be  made  to  corporations  wnicn  are  subject  to  tne  laws  of  tne  United 
States  or  to  tne  laws  ot  one  of  tne  States.   In  addition,  a  copy  of  a 
resolution  of  tne  Board  of  Directors  autnorizing  tne  transaction  (purchase, 
exchange),  certified  by  tne  secretary  of  the  corporation  under  seal,  is  also 
required.   The  president  or  vice-president  of  the  corporation  may  execute  an 
application  for  patent  witnout  resolution  ot  tne  Board  of  Directors, 
provided  he  is  authorized  to  do  so  by  the  articles  of  incorporation  or 
by-laws.   See  Manual  Section  38&2.21A  for  additional  requirements  for 
mineral  entry  patents.   A  patent  issued  to  a  corporation  which  is  not  in 
good  standing  in  the  State  is  null  and  void. 
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I.   Municipal  Corporations  and  Other  Governmental  Entities. 
in  addition  to  tne  evidence  required  of  corporations,  governmental 
entities  must  also  provide  a  copy  of  the  statute  authorizing  tnem  to  hold 
real  property  or  a  citation  to  tne  State  law  that  provides  such 
authorization. 

J .   Trusts. 

When  a  conveyance  is  made  in  trust,  it  must  be  to  a  named  trustee  for 
the  benefit  of  a  named  beneficiary.   Identify  the  trust  by  the  exact  name 
shown  in  tne  trust  agreement,  i.e.,  "Colorado  National  Bank  Trustee,  in 
Trust  for  Jane  Doe,  Beneficiary  under  the  Jane  Doe  Trust."   Obtain  a  copy  of 
tne  trust  agreement  to  ensure  that  the  conveyance  is  properly  issued. 

K.   Unincorporated  Associations. 

Issue  the  conveyance  document  in  tne  names  of  the  individual  memDers. 
Request  advice  from  the  Regional  or  Field  Solicitor  wnen  in  doubt. 

L.   Citizenship. 

Conveyances,  under  certain  statutes,  can  oe  made  only  to  citizens  of  tne 
United  States.   A  certification  signed  by  tne  potential  patentee  or  grantee 
is  acceptable  evidence  of  U.S.  citizenship.   A  naturalized  citizen  should 
provide  a  statement  showing  tne  date,  name,  and  location  of  the  court  where 
naturalization  tootc  place.   The  citizenship  certification  can  be  comDined 
with  the  statement  pertaining  to  the  full  legal  name.   This  requirement 
applies  to  original  applicants,  as  well  as  neirs,  devisees,  trustees,  etc. 

II.   Granting  Act  Citation. 

Cite  the  major  act  or  acts  under  whicn  entitlement  is  estaDlisned.   ine 
citation  must  include  tne  initial  or  original  legislation  governing  the  type 
of  disposal.   Do  not  cite  minor  amendatory  legislation.   It  is  usually 
sufficient  to  cite  the  basic  legislation  "as  amended"  or  "as  amended  and 
supplemented."   (.See  Illustration  I.) 

A.   Rules  of  Citation. 

The  BuM  generally  follows  tne  rules  described  in  a  Dooic  published  by  the 
Harvard  Law  Review  Association,  entitled  "A  Uniform  System  of  Citation." 
For  conveyance  documents,  tne  following  rules  apply. 
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1 .  Citation  by  Public  law  or  act  number  alone,  i.e.,  Act  of 
December  15,  19/1  (P.L.  92-195).   Tnis  will  rarely  occur  because  as  soon  as 
the  slip  law  is  printed,  which  is  usually  a  few  days  after  the  law  is 
enacted,  a  Statutes  at  Large  citation  is  available. 

2.  Citation  to  Statutes  at  Large,  e.g.,  Act  of  July  5,  19b8 
(82  Stat.  1407).   This  occurs  wnen  statutes  are  in  force,  but  not  yet 
compiled  into  the  United  States  Code.   Once  a  statute  has  been  included  in 
the  United  States  Code,  it  is  no  longer  necessary  to  include  a  parallel 
citation  to  the  Statutes  at  Large,  with  the  following  exception:   When  a 
statute  appears  in  several  scattered  sections  or  titles  of  a  codification 
and  no  useful  citation  thereto  is  possible,  the  Statutes  at  Large  citation 
may  be  used . 

3 .  Citation  to  United  States  Code  (U.S.C.),  e.g.,  Section  203,  Act  of 
October  21,  197b  (43  U.S.C.  1713).   This  notation  is  used  when  tne  statute 
is  printed  in  either  the  current  edition,  or  an  annual  supplement.   Do  not 
include  a  reference  to  the  edition  or  supplement,  or  a  parallel  citation  to 
the  Statutes  at  Large. 

i   B.   Ceded  Indian  Lands. 

Cite  the  appropriate  ceded  Indian  Land  Legislation  and  the  basic  public 
land  legislation. 

III.   Land  Descriptions. 

A.   Specifications . 

1.   Format.   A  patent  land  description  will  generally  call  first  for 
the  meridian  and  state,  then  township  and  range,  followed  by  the  section 
number  and  aliquot  part  t,or  lot  number).   Example:   "...  for  the  following 
described  land: 

Sixth  Principal  Meridian,  Colorado 
T.  3  S.,  R.  75  W. , 
sec.  3,  lot  4 
sec.  11,  NWtSWt" 

Whether  so  stated  in  tne  patent  or  not,  tne  description  is  understood  to 
be  referenced  to  the  latest  appropriate  official  plat  as  of  the  date  tne 
final  certificate  is  issued.   Mineral  lode  patent  descriptions  (and 
occasionally  placer  descriptions)  will  reference  the  official  Mineral 
Survey,  the  field  notes  and  plat  of  which  are  usually  incorporated  into  the 
patent . 
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2.  Guidelines.   USDI  pamphlet,  "Specifications  for  Descriptions  of 
Tracts  of  Land"  (GPO  1979)  provides  useful  guidelines  related  to  the  public 
domain;  wherein  the  latter  portion  of  Chapter  I,  and  Chapters  III  and  IV  are 
applicable  to  legal  laud  descriptions  for  patents.   If  an  entire  section  is 
being  conveyed,  the  word  "all"  should  be  included,  i.e.,  "Sec.   13,  all." 
Special  surveys,  such  as  mineral,  do  not  reference  tne  township. 

3.  Conformity.   Every  land  description  must  be  in  conformity  with  tne 
referenced  plat,  i.e.,  the  boundary  lines  of  the  tract  being  described  must 
be  specifically  delineated  on  that  plat. 

In  cases  where  the  lines  are  not  designated  as  noted  above,  it  will  be 
necessary  to  have  a  "Supplemental  plat"  prepared,  approved,  and  filed  before 
a  final  certificate  can  be  issued.   This  will  often  be  the  case  for  a  small 
aliquot  part  or  for  a  subdivision  of  a  lot. 

B.   Legal  Imperative. 

The  importance  of  "conformity  to  the  plat,"  noted  in  the  above 
specifications,  is  emphasized  by  the  numerous  and  consistent  decisions  of 
law  in  whicn  it  has  been  held  that  official  plats  of  survey  and  tne  data 
thereon  are  as  much  to  be  considered  in  determining  what  the  patent  is 
intended  to  include  as  if  they  were  set  forth  in  the  patent.   The  plat  is 
part  of  the  patent.   United  States  v.  Otley,  127  F.2d  988,  993  (1942); 
Cragin  v.  Powell,  128  U.S.  691,  696  (1888),  et  al . 

IV.   Terms  and  Conditions,  Covenants,  Reservations,  and  Provisions  in  Favor 
of  Third  Parties. 

A.  Authorized  by  Granting  Act. 

Provisions  in  the  conveyance  document,  autnorized  or  required  by  tne 
granting  act,  do  not  require  a  second  citation  to  the  statute.   An  example 
is  the  reservation  of  minerals  in  an  R&PP  conveyance.   (Refer  to  Handbook 
H-1862-1,  Chapter  1,  Illustration  14 . ) 

B.  Terms  and  Conditions. 

The  types  of  terms  and  conditions  inserted  in  patents  and  other 
conveyance  documents  as  required  by  FlPMA  and  other  autnorities  may  include, 
but  are  not  limited  to,  the  following: 

1.  Equal  employment  opportunity  requirements. 

2.  Land  use  restrictions  of  flood  hazard  zones  and  wetland  zones  for 
construction  projects. 
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3.  Reverter  clauses  resulting  in  the  land  reverting  to  the 
United  States  for  violation  of  the  terms  and  conditions.   Reverter 
conditions  are  not  always  appropriate;  other  actions,  such  as  specific 
performance  or  damage  suits,  may  be  more  suitable  and  effective. 

4.  Other  terms  and  conditions  necessary  to  insure  proper  land  use  and 
protection  of  the  public  interest.   Terms  and  conditions  should  not  be 
inserted  where  the  purpose  of  the  terms  and  conditions  relates  only  to  State 
or  local  land  use  plans,  laws,  regulations,  and  ordinances. 

C.  Covenants . 

The  language  for  covenants  will  vary  significantly  from  conveyance  to 
conveyance.   Appropriate  language  should  therefore  be  drafted  and  forwarded 
to  the  Regional  or  Field  Solicitor  for  review  and  approval  prior  to 
inclusion  in  the  conveyance. 

1.  Local  Authority.   Covenants  to  obtain  substantial  uniformity  in 
building  construction,  building  and  land  use  may  be  included  in  patents  and 
other  conveyance  documents.   However,  State  and  local  government  laws, 
regulations,  zoning  ordinances,  and  building  codes  should  be  relied  upon  to 
the  extent  practical  in  lieu  of  inserting  restrictive  covenants  into  patents 
or  other  conveyance  documents  for  the  purpose  of  regulating  building 
construction,  building,  and  land  use  for  the  tracts  conveyed  out  of  Federal 
ownership.   These  do  not  apply  to  land  patents  issued  under  pre-FLPMA 
authority,  unless  provided  for  or  prescribed  by  law.   Covenants  cannot  be 
cited  within  a  mineral  patent  unless  such  covenants  are  specifically 
provided  for  by  law  or  are  for  protecting  vested  rights. 

2.  Plan  of  Development.   Restrictive  covenants  that  run  with  the  land 
may  be  included  in  patents  and  other  conveyance  documents  only  when  a 
general  plan  of  development  has  been  approved  by  local,  State,  or  Federal 
authorities. 

3 .  Personal  Covenants.   Personal  covenants  that  do  not  run  with  the 
land  and  bind  only  a  particular  person  snould  not  be  included  in  patents  or 
other  conveyance  documents. 

D.  Reservations . 

Wording  for  standard  reservations  is  set  out  in  Chapter  3.   Reservations 
in  patents  or  other  conveyance  documents  may  include,  but  are  not  limited 
to,  the  following: 
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1.  Right-of-Way  for  Ditches  or  Canals  Under  the  Act  of  August  30, 
1890.   This  reservation  is  required  to  be  included  in  all  patents  issued 
west  of  the  100 °  meridian,  except  patents  for  Indian  allotments  and  Native 
claims  in  the  State  of  Alaska.   It  will  therefore  be  included  in  most 
patents  issued. 

Note:   Do  not  insert  the  reservation  for  "vested  and  accrued  water 
rights ." 

2.  Federal  Power  Act  Reservation.   Lands  subject  to  Section  24  of  the 
Federal  Power  Act  (16  U.S.C.  818),  must  contain  appropriate  reservation. 

!j.   Mineral  Interests.   Conveyances  made  under  FLPMA  must  reserve  the 
mineral  resources  including  the  right  to  extract  such  minerals,  unless  the 
mineral  estate  is  sold  pursuant  to  Section  209(a).   The  mineral  reservation 
for  exchanges  under  Section  206  may  De  made  either  under  Sees.  206  or  209. 
When  reserving  minerals  under  Sec.  209,  the  minerals  are  available  only 
"under  applicable  law  and  such  regulations  as  the  Secretary  may  prescribe," 
while  under  Sec.  206,  minerals  may  be  "removed  under  applicable  law." 

The  mineral  reservation  in  a  patent  will  depend  on  the  nature  of  the  action 
and  extent  of  the  reservation.   Each  reservation  must  contain  the  following 
statements:  (1)  scope  of  minerals  reserved;  (2)  extent  of  exploration  and 
development  rights  reserved,  including  rights  necessary  and  incidental  to 
removal  of  the  mineral;  (3)  requirement  that  permittees,  lessee,  etc., 
reclaim  under  applicable  regulations  unless  otherwise  provided  for  by  an 
agreement  with  the  surface  owner;  and  (4)  release  the  United  States  from 
liability  for  acts  or  omissions  of  its  permittees,  lessees,  etc.   See  sample 
wording  in  Chapter  III. 

Other  statutory  authorities  require  reservation  of  some  or  all  of  the 
mineral  rights,  depending  upon  tne  language  of  the  statute  involved. 

4.   Easements.   Specific  rights-of-way  (linear  and  site)  may  be 
reserved  to  the  United  States.   Nonspecific  rights-of-way,  which  do  not 
specify  exact  locations  and  which  are  commonly  referred  to  as  "floating 
easements,"  should  be  avoided  unless  required  by  law.   Specific  use  of  the 
easement  must  be  identified  in  the  easement  reservation.   Easement  widths 
and  areas  must  be  no  larger  than  the  specific  use  identifies.   Easements 
shall  be  reserved  in  the  name  of  the  United  States.   They  shall  ordinarily 
be  exclusive  in  nature,  and  provide  for  control  of  the  easement  by  the 
United  States.   Guidance  for  preparing  easement  reservations  may  be  found  in 
Manual  Section  2101.   Easements  may  be  reserved  for  present  or  future  uses 
for  the  following  purposes: 

a.  Recreation  access  to  puolic  lands  and  water  including  local  and 
State  government  lands  and  waters. 

b.  Land,  water,  and  natural  resource  development  on  public  lands 
and  waters,  including  local  and  State  government  lands  and 
waters . 
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c.  Utility  and  transportation  corridors. 

d.  Other  facilities  or  systems  that  are  in  the  public  interest. 

e.  Existing  rights-of-way  may  be  reserved  in  accordance  witn 
Section  508  of  FLPMA  when  it  is  determined  that  retention  of 
Federal  control  is  necessary. 

f.  Section  17(b)(3)  of  the  Alaska  Native  Claims  Settlement  Act  of 
December  18,  1971  (43  U.S.C.  1601,  1616),  authorizes 
reservation  of  existing  or  proposed  public  easements. 

E.  Provisions  In  Favor  of  Third  Parties. 

Patents  and  other  conveyances  may  be  issued  "subject  to"  rignts  which 
are  outstanding  in  third  parties.   These  provisions  are  usually  included  to 
protect  existing  holders  of  rights-of-way  or  mineral  leases.   Wording  for 
these  provisions  is  set  out  in  Chapter  3.  Again,  nonspecific  rights-of-way 
which  do  not  identify  exact  locations  and  which  are  commonly  referred  to  as 
"floating  easements"  should  be  avoided  unless  required  by  law. 

F.  Partial  Reservations  or  Provisions. 

If  the  limiting  provision  applies  to  a  portion  of  the  land  only,  the 
land  covered  by  the  provision  must  be  described  "as  to"  and  specifically 
described  if  the  reservation  is  of  a  mineral,  a  flowage  easement,  Section  24 
of  the  FPA,  fioodplain  or  wetland,  a  Federal  improvement,  or  where  the 
provision  is  not  evidenced  by  a  recorded  instrument.   The  "as  to"  legal 
description  in'  mineral  patent  situations,  should  also  include  the  claim  name 
or  portion  of  the  claim. 

G.  Other  Reservations  or  Provisions. 


If  a  reservation  or  provision  is  not  covered  by  this  Handbook  Section, 
appropriate  language  should  be  drafted  and  forwarded  to  the  Regional  or 
Field  Solicitor  for  review  and  approval.   In  drafting  such  language,  the 
following  should  be  included: 

1.  The  type  of  provision. 

2.  The  purpose  of  the  provision. 

3.  The  Act  of  Congress,  Executive  Order  or  other  authority  for 
including  the  provision  in  the  conveyance. 

4.  Any  special  data,  such  as  duration,  name,  extent  of  the  provision 
and  termination  date. 

5.  Any  other  pertinent  information. 
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43  CFR 

402 
2200 
2201 

2202 


2212 
2240 

2250 
2271 


2272 

2273 

2274 
2500 
2510 
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Granting  Act  Citations 


RECLAMATION  SALE:   Act  of  March  31,  1950  (43  U.S.C.  375b-375f;. 

EXCHANGES 

FLPMA:   Section  205  or  206,  Act  of  October  21,  1976,  as  amended  (43 
U.S.C.  1715,  1716;. 

National  Forest:   Act  of  March  20,  1922,  as  amended  (16  U.S.C. 
485;;  other  applicable  law  cited  by  U.S.  Forest  Service  in  its 
request  to  BLM  for  patenting  of  public  lands  within  or  outside  a 
national  forest. 

Miscellaneous  State:   See  43  CFR  2212.1  for  citations. 

National  Park  System:   See  43  CFR  2240.0-3  for  specific 
authorities,  or  use  applicable  law  cited  by  National  Park  Service 
in  its  request  to  BLM  for  patenting  of  public  lands. 

Wildlife  Refuge:   (generally;  Sec.  4(b)(3),  Act  of  October  15,  1966 
(16  U.S.C.  668dd). 

Indian  Reservations:   Executive  Order  reservations  -  Act  of 
April  21,  1904  (43  U.S.C.  149);  San  Juan,  McKiniey  and  Valencia 
Counties,  New  Mexico  -  Sec.  13,  Act  of  March  3,  1921  (41  Stat. 
1239;;  Apache,  Coconino  and  Navajo  Counties,  Arizona  -  Use 
applicable  law  cited  by  Bureau  of  Indian  Affairs  in  exchange 
involving  patenting  of  public  lands. 

Reclamation:   Act  of  August  13,  1953  (43  U.S.C.  451-451k;  or  Act  of 
May  25,  1926  (43  U.S.C.  423a;. 

National  Trails  System:   Sec.  7,  Act  of  October  2,  1968 
(16  U.S.C.  1246;. 

King  Range:   Act  of  October  21,  1970,  as  amended  (16  U.S.C.  460y; . 

DISPOSITION:   OCCUPANCY  AND  USE 

^Homesteads:   R.S.  2291  as  amended  and  supplemented  (43  U.S.C.  164; 


NOTE:   Includes  enlarged  and  additional  homesteads,  wnether  for 
contiguous  or  noncontiguous  lands.   However,  the  additional  entry  must 
relate  to  the  original  entry.   This  act  is  also  cited  in  Alaska.   Do  not 
cite  the  Alaska  Homestead  Act  of  1898. 
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2520     Desert  Land:   Act  of  March  3,  1877,  as  amended  and  supplemented, 
(43  U.S.C.  321,  et.  seq.). 


NOTE:  Where  patent  is  issued  under  the  Reclamation  Act,  the 
appropriate  act  will  be  cited.  For  example,  "Act  of  March  3,  1877 
the  Act  of  August  26,  1912  (43  U.S.C.  547)."  When  in  douot  obtain 
instructions  from  the  Division  of  Lands,  Wasnington  (320). 


and 


2530     Indian  Allotments:   Sec.  4,  Act  of  February  8,  1887  (25  U.S.C. 
334),  as  amended. 

2541  Color-of-Title:   Act  of  December  22,  1928,  as  amended  and 
supplemented  (43  U.S.C.  1068-1068b) . 

2542  Color-of-Title  in  [Jew  Mexico,  Contiguous  to  Spanish  and  Mexican 
Grants:   Act  of  February  23,  1932  (43  U.S.C.  178). 

2543  Erroneously  Meandered  Lands;  Arkansas:   Act  of  September  21,  1922 
(43  U.S.C.  992;. 

2544  Erroneously  Meandered  Lands;  Louisiana:   Act  of  February  19,  1925 
(43  U.S.C.  993). 

2545  Erroneously  Meandered  hands;  Wisconsin:   Act  of  February  27,  1925 
(43  U.S.C.  994)  or  Act  of  August  24,  1954  (43  U.S.C.  1221-1223). 

2546  Idano-Snake  River  Omitted  Lands:   Act  of  May  31,  1962  (76  Stat.  89) 

2547  Omitted  Lands  and  Islands:   Sec.  211,  Act  of  October  21,  1976 
(43  U.S.C.  1721). 

2561  Alaska  Native  Allotments:   Act  of  nay  17,  1906,  as  amended 
(43  U.S.C.  270-1  -  270-3). 

2562  *Trade  and  Manufacturing  Sites:   Act  of  May  14,  1898,  as  amended 
and  supplemented  (43  U.S.C.  b87a)  . 

2563  *Homesite,  Headquarters  Site,  Alaska:   Act  of  May  14,  1898,  as 
amended  and  supplemented  (43  U.S.C.  687a). 

2564  Alaska  Native  Townsite:   Act  of  May  25,  1926  (43  U.S.C.  733-736). 

2565  *Alaska  Non-Native  Townsite:   Sec.  11,  Act  of  March  3,  1891 
(43  U.S.C.  732; . 

2566  *Alaska  Railroad  Townsite:   Sec.  1,  Act  of  March  12,  1914 
(43  U.S.C.  975b). 
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2500     DISPOSITION:   GRANTS 

2bl0     Carey  Act:   Act  of  August  18,  1894,  as  amended  (43  U.S.C.  641). 

2621     Indemnity  Selections:   See  Manual  Section  2621  Appendix  i  for 
citations . 

2625     Swampland:   Act  of  September  28,  1850  (43  U.S.C.  982-984;,  and  Act 
of  March  2,  1849  (9  Stat.  352). 

2627     State  of  Alaska  Grants:   Act  of  July  7,  1958  (72  Stat.  339),  as 

amended. 

NOTE:   The  earlier  granting  acts  may  be  cited  where  appropriate: 

1.  University  grant:   Act  of  January  21,  1929  (43  U.S.C.  852; 

2.  Mental  Health:   Act  of  July  28,  1956  (43  U.S.C.  46-a).   Combine 
witn  citation  of  1958  act  as:   Act  of  July  7,  1958  (72  Stat.  339, 
as  amended),  confirming  a  grant  under  the  Act  of  January  21,  1929, 
as  amended  (43  U.S.C.  852). 

2631     Railroad  Confirmatory  Patent:   Act  of  October  17,  1978 
(49  U.S.C.  10721(a)(2). 

2640     FAA  Airport:   Sec.  51b,  Act  of  September  3,  1982  (49  U.S.C.  2215). 

2650     Alaska  Native  Selections:   Act  of  December  18,  1971 
(43  U.S.C.  1601). 

2700     DISPOSITION:   SALES 

2710     FLPMA:   Sec.  203,  Act  of  October  21,  1976  (43  U.S.C.  1713). 

2720     Federally-owned  Mineral  Interest:   Sec.  209,  Act  of  October  21, 
1976  (43  U.S.C.  1719). 

2740     Recreation  and  Public  Purposes:   Act  of  June  14,  1926,  as  amended 
(43  U.S.C.  869  -  869-4). 

2742     Omitted  Lands  and  Unsurveyed  Islands:   States  and  Municipalities: 
Sec.  211,  Act  of  October  21,  1976  (43  U.S.C.  1721;. 

2764     Townsites;  Reclamation:   Act  of  April  16,  1906,  as  amended 
(43  U.S.C.  561-568). 

Townsites;  National  Forest:   Act  of  July  31,  1958,  as  amended 
(7  U.S.C.  1012a,  16  U.S.C.  478a;. 
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*Alaska  Public  Sale:   Act  of  August  30,  1949  (43  U.S.C.  687b;. 

2783     State  Irrigation  Districts:  Act  of  August  11,  1916,  as  amended 

(43  U.S.C.  628).   (Patents  to  entered  non-patented  lands  not  subject 
to  reclamation  laws.) 

3800     MINING  CLAIMS:   GENERAL  MINING  LAWS 

3860     Areas  subject  to  Special  Mining  Laws:   Cite  basic  law,  followed  by 

special  law;  e.g.:   "RS  2325,  as  amended  and  supplemented  (30  U.S.C. 
29)  and  subject  to  the  terms  and  limitations  of  the  Act  of  April  8, 
1948  (62  Stat.  162). 

3862  Lode:   R.S.  2325,  as  amended  (30  U.S.C.  29). 

3863  Placer:   R.S.  2329  and  2331,  as  amended  (30  U.S.C.  35). 

3864  Millsite  -  (independent):  R.S.  2337,  as  amended  (30  U.S.C.  42a). 

Millsite  -  (by  itself  dependent  on  lode):  R.S.  2337,  as  amended  (30 
U.S.C.  42a). 

Millsite  -  (by  itself  dependent  on  placer):  Act  of  March  18,  1960  (30 

U.S.C.  42b). 

Millsite  -  (in  conjunction  with  lode):  R.S.  2325,  2337,  as  amended 
and  supplemented  (30  U.S.C.  29,  42a). 

Millsite  -  (in  conjunction  with  placer):  R.S.  2329,  2331,  as  amended 
-       and  supplemented,  and  the  Act  of  March  18,  1960  (30  U.S.C.  35,  42b). 

*Repealed  by  Act  of  October  21,  1976,  effective  October  21,  198b,  with 
regard  to  Alaska,  subject  to  valid  existing  rights. 
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CHAPTER  2  -  TYPES  OF  DOCUMENTS 

I.   Source  Documents. 

A.   Final  Certificates  (FC; .   The  executed  final  certificate  is  the  source 
document  for  preparation  of  some  land  patents  and  mineral  entry  patents. 
There  are,  therefore,  two  forms  of  final  certificates,  nonmineral  and  mineral, 

1.   Nonmineral  Entry  (Form  1860-2).  (This  form  is  optional  unless 
required  by  law  or  regulation.; 


Do 


The  patent  will  De  prepared  from  the  FC  after  approval  Dy  the 
Authorizing  Officer.   Prepare  a  single  copy  only;  do  not  prepare  a  carbon, 
not  furnish  a  copy  of  the  FC  to  the  patentee.   File  the  FC  as  part  of  the 
permanent  record  in  the  casefile.   The  grantee's  name,  act  under  whicn 
conveyance  is  made,  an  accurate  description  of  the  land  oeing  conveyed,  and 
the  reservations  or  other  provisions  must  be  clearly  stated.   "Posted"  at  the 
bottom  of  tae  FC  refers  to  posting  of  the  patent  on  BLM  records.   Fill  this  in 
when  patent  is  posted  on  the  tract  book  or  Historical  Index  (hi;  and  Master 
Title  Plat  (MTP;.   The  reverse  side  may  be  used  where  continuation  is 
necessary  (see  Illustration  1;. 

2 .  Mineral  Entry  (Form  1860-1). 

Use  this  form  for  lode  or  placer  mining  claims  as  well  as  millsites. 
Combine  mining  claims  and  millsites  covered  in  one  application.  Show  the 
purchase  price.   DescriDe  the  lands  in  accordance  with  the  mineral  survey. 
Clearly  state  the  reservations  or  other  provisions  to  be  included  in  the 
patent.   There  are  two  pages  to  the  form,  and  eacn  page  is  completed  at  a 
different  stage  of  processing.   The  execution  of  the  first  page  does  not 
direct  that  patent  issue.   The  second  page  will  be  executed  as  the  finding  and 
order  that  patent  will  issue.   The  second  page  will  also  be  executed  where  a 
supplemental  patent  is  to  issue.   Where  only  a  portion  of  the  lands  listed  in 
the  FC  will  pass  to  patent,  exercise  extreme  care  in  making  corrections  on  the 
first  page  to  clearly  describe  only  those  lands  for  whicn  patent  may  issue 
(see  Illustration  2). 

3 .  Reservations  and  Other  Provisions. 

State  accurately  and  precisely  in  the  FC  all  reservations  and 
provisions.   This  ordinarily  will  be  in  identical  form  in  which  they  will 
appear  in  the  patent.   Refer  to  Chapter  3  for  reservation  wording. 
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4.   Posting. 

a.  Mineral  Entries.   Post  to  serial  register  page  and  Historical 
index  or  tract  book  as  appropriate  (see  Manual  1275)  when  the  FC  is  issued. 
Posting  is  necessary  to  officially  note  the  time  when  the  entryman  can 
discontinue  annual  assessment  work..   The  data  shall  also  be  entered  into  the 
automated  claim  recordation  system  data  base  (see  Manual  Section  1274.59). 

b.  Nonmineral  Entries. 


(1)  ANCSA.  Post  the  decision  to  issue  conveyance  to  AALRS  and/or 
serial  register  page.  Post  IC  to  AALRS  and/or  serial  register  page,  H.I.,  and 
Master  Title  Plat. 

(2)  Otner.  Post  final  conveyance  to  ALMRS  and/or  serial  register 
page,  H.I.,  and  Master  Title  Plat  or  tract  book  as  appropriate. 

5.   Correction  of  Final  Certificates. 

if  an  error  is  discovered  in  a  FC,  the  original  certificate  will  be 
returned  to  the  Adjudication  Officer.   That  officer  will  cross  out  the 
erroneous  data  and  insert  the  correct  data;  dating  and  surnaming  trie  changes. 

B.  Memorandum  for  tne  Record. 

Upon  completion  of  necessary  action,  such  as  exchange  or  conveyance  of 
reserved  minerals,  a  Memorandum  for  the  Record  will  be  executed.   The  data  in 
the  Memorandum  must  be  as  accurate  and  complete  as  in  a  FC;  thereby  serving 
the  same  purpose  as  a  FC.   Prepare  tne  Memorandum  as  an  original  only  and 
include  the  following: 

1.   Exchange . 

1.  Serial  Number 

2.  Name  of  Patentee. 

3.  Act  under  which  patent  issues. 

4.  Legal  description  and  acreage  of  the  selected  land. 

5.  Reservations  to  be  made  in  the  patent. 

6.  Legal  description  and  acreage  of  the  offered  land. 

7.  Reservations  in  deed  of  offered  land. 

8.  Other  pertinent  information,  such  as  any  cash  equalization 
payment . 
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2.  Conveyance  of  Reserved  Minerals. 

1.  Serial  Number. 

2.  Original  Patent  Information. 

a.  Name  of  original  patentee. 

b.  Patent  number. 

c.  Date  of  Issuance. 

d.  Legal  description. 

e.  Minerals  reserved. 

3.  Act  authorizing  patent:   Sec.  209  of  FLPMA  (43  U.S.C.  1719). 

4.  Name  of  Applicant. 

5.  Legal  description, 
b.   Reservations. 

3 .  Example  of  Memorandum  for  the  Record. 

Iowa  1234 
March  8,  1984 

"MEMORANDUM  FOR  THE  RECORD" 

1.  Name  of  patentee:   Jane  A.  Smith 

2.  Act  authorizing  patent:   October  21,  1976  (43  U.S.C.  1716;. 

3.  Selected  land  legal  description:   NEfc  Sec.  5,  T.  76  N.,  R.  15  W., 
5th  P.M.,  Containing  160  acres. 

4.  Selected  land  reservations:   (list  appropriate  reservations). 

5.  Offered  land  legal  description:  SU%   Sec.  5,  T.  76  N.,  R.  15  W. , 
5th  P.M.,  Containing  160  acres. 

6.  Offered  land  reservations:   (list  appropriate  reservations). 
Approved  for  patenting: 

/s/  William  Jones,  District  Manager 
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C.   Decision. 

A  decision  is  a  document  which  serves  to  notify  interested  parties  of 
the  final  action  on  an  application.   In  most  cases,  a  decision  would  contain 
the  same  seven  items  listed  in  the  Memorandum  for  the  Record  (see  B.l. 
above).   The  decision  may  contain  a  summation  of  the  facts,  as  well  as  an 
order  that  patent  will  issue.   This  decision  is  sent  to  the  prospective 
Patentee  so  that  he  will  be  aware  of  exactly  which  lands  will  be  conveyed 

II .   Conveyance  Documents . 

A.   Interim  Conveyances  (IC;. 

Unsurveyed  lands  or  lands  that  are  partially  surveyed  are  initially 
conveyed  to  Native  Corporations  or  individuals  under  ANCSA  by  IC  prior  to 
the  patent. 

i     1.   Preparation.   Each  IC  contains  all  the  elements  or  a  patent  as 
shown  on  Illustration  3  except  for  the  heading. 

2.  Format.   No  special  form  is  used.   Type  the  IC  on  letter  sized 
plain  bond  paper  using  single  spacing  and  the  same  style  as  for  a  patent. 

3.  Assembling.  Rivet  or  staple  all  pages  in  proper  order  to  a  plain 
blue  backing  sheet;  fold  the  top  of  the  backing  sheet  one  inch  over  the  top 
of  the  IC  pages. 

4.  Copies.  Type  an  original  and  reproduce  machine  copies  for  case 
files  and  other  required  copies. 

5.  Numbering.   For  numbering,  a  sequential  numbering  machine  is 
used.   IC's  have  a  numbering  system  which  began  with  001.  The  IC  number  and 
date  of  issuance  will  be  stamped  on  the  lower  left  hand  corner  of  each  page 
of  all  copies  of  the  IC  and  on  three  sets  of  the  blueline  easement  maps. 

6.  Distribution.   Send  original  and  one  machine  copy  to  the  grantee 
along  with  two  sets  of  "certified"  blueline  easement  maps.   The  second 
carbon  copy  of  a  village  conveyance  goes  to  the  appropriate  regional 
corporation,  if  any.   The  first  carbon  (official)  copy  is  retained  in  the 
State  Office  and  is  microfilmed  as  provided  in  Manual  Section  1275.   Machine 
copies  will  be  sent  to  any  affected  Federal  agencies,  the  State  of  Alaska, 
and  the  Washington  Office  (Director  (311)). 
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7.   Reservations.   The  Decision  to  Issue  Conveyance  must  contain  ail 
reservations,  terms,  conditions,  and  covenants  wnich  will  appear  in  the  IC . 
If  a  reservation,  etc.  affects  only  a  portion  of  the  land,  tne  land  covered 
by  the  reservation,  etc,  should  be  described  "as  to"  wnere  the  reservation, 
etc.,  is  not  evidenced  by  a  serialized  case  file  of  record.   If  a  specific 
reservation,  etc.,  is  not  covered  by  this  Handbook  Section,  appropriate 
language  should  be  acquired  in  accordance  with  paragraph  chapter  1,  TV  G. 

a.   Every  IC  issued  to  a  village  (except  a  village  wnich  elected  to 
take  as  a  "reserve")  or  group  corporation,  or  a  Native  individual,  for  the 
surface  estate  will  contain  a  reservation  of  the  subsurface  estate.   Every 
IC  issued  will  also  be  "subject  to": 

(1)  Issuance  of  a  patent  confirming  the  boundary  description 
and  acreage . 

(2)  Valid  existing  rights  as  provided  under  Sec.  14(g)  of  ANCSA. 

(3)  Requirements  of  Sec.  14(c)  of  ANCSA  (does  not  apply  to 
individuals,  groups,  or  the  Four  Cities). 

b.   When  the  surface  estate  is  conveyed  to  a  Native  village,  group, 
or  individual,  and  tne  subsurface  estate  is  reserved  (providing  the  lands 
are  not  within  the  National  Petroleum  Reserve  of  Alaska  or  a  National 
Wildlife  Refuge  System),  an  IC  for  the  subsurface  should  be  issued  to  the 
appropriate  regional  corporation.   This  subsurface  estate  conveyance  shall 
always  reference  the  surface  estate  IC  number  (see  Illustration  4;.   No 
subsurface  estate  conveyance  snail  be  made  until  the  surface  estate  has  been 
conveyed  or  an  "in  lieu"  right  has  accrued.   Every  IC  issued  will  also  be 
"subject  to": 

(1)  All  easements  and  rights-of-way  referenced  in  the 
conveyance  of  the  surface  estate. 

(2)  Issuance  of  a  patent  confirming  the  boundary  description 
and  acreage. 

(3)  Requirements  of  Sec.  14(f)  of  ANCSA,  as  applied  to  Village 
corporations . 

B.   Tentative  Approvals  (TA) . 

Unsurveyed  lands  or  lands  partially  surveyed  are  conveyed  to  the  State 
of  Alaska  by  a  TA,  pending  confirmation  of  the  description  and  acreage  by  a 
patent. 


Rel.  1-1454 
BLM  MANUAL  7/24/86 


H- 186 0-1    -   CONVEYANCE  DOCUMENTS 
Chapter   2 


Final   Certificate 


Illustration    1 

Forr>   lPftO-2 

(I.A.) 


Form  IKHO-2 
i.luK  ISW4I 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

CERTIFICATE 


Serial  Number 
W-98765 


Act(s)  of  March  3,    1877,   as   amended   and   supplemented    (43  U.S.C.   321,    et.    seq.) 


Entryman  Andrew   B.    Good 


has  (have)  complied  with  the  requirements  of  the  above  Act(s)  for  the  following-described  lands: 
(describe  the  land  as  it  will  appear  in  the  patent) 

Sixth   Principal  Meridian,   Wyoming 

T.    17   N. ,    R.    81  W. 
sec.    4,    SW^ 


in  theCountvof      Sweetwater 


,  and  containing  1" 


Now.  THEREFORE.  BE  IT  KNOWN,  that  patent  may  issue  to  the  grantee(s)  named  herein,  subject  to  the  following 
exceptions,  reservations,  and  restrictions: 

Note:      Refer   to  reservations   contained    in  H-1860-1,   Chapter  3. 


I.A.I 

I. A. 10.  as  to:   powerline  purposes  granted  to  XYZ  Electric  Co. 
W-56789,  affecting  the  W^W-^SW^ 


o. 


5/28/84 


(Dale) 


(Signature  of  Authorized  Officer) 


Chief,  Branch  of  Lands 
(Title) 


Patent  posted: 
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Form  1860-1                                     UNITED  STATES 
(October  1978)                  DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

Serial  Number 
1-12666 

MINERAL  ENTRY  FINAL  CERTIFICATE 

Date  March   15,    1981 

Filing  Fees,  $     ^^ 

Receipt  Number           .. 

Date  September  21,    1976 

Purchase  Money,  $  , 

Receipt  Number   _    .... 

Date  January   30,    1981 

H  R.  S.  2325;  30  U.S.C.  29 

□  R.  S.  2329,  2331;  30  U.S.C.  35 

□  R-  S.  2337;  30  U.S.C.  42a 

□  Act  of  March  18,  1960,  30  U.S.C.  42(b) 


On  this  day 


Amador   Gold   and   Silver   Mining   Company,    Inc. 


paid  the  filing  fees  and  deposited  the  purchase  money  in  the  sum  shown  above  for  certain      [x]  lode      □  placer 
mining  claim(s)  and  millsite  known  as 


Section      2  6 


County  Idaho 


Lone  Pine 
Moder   Lod  Min 

Township        25    N.  ■  Range        3    E 


Meridian, 


State        Idaho 


and  more  particularly  described  in  Mineral  Survey  Number  3606 


EXPRESSLY    EXCEPTING    AND    EXCLUDING    from    said    purchase    all    that    portion    of   the    ground    embraced     in 
mining  claim(s)  or  survey(s)  designated  as  Survey(s)  Number(s) 


THEREFORE:    Patent  may  issue  if  all  is  found  regular  and  upon  demonstration  and  verification  of  a  valid  discovery 
of  a  valuable  mineral   deposit  and  subject  to  the  reservations,   exceptions,  and  restrictions  noted  herein. 


(Signature  of 


March   24,    1981 
(Date) 


(Signature  of  Authorized  Officer) 


Chief.    Branch    of    Lands    and    Hingralc    Qaexa&lflas 
(Title) 
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THIS  PART  MUST  BE  COMPLETED  AND  SIGNED  BEFORE  PATENT  ISSUES 

The  following  mining  claim(s)     Q  is     (xH  are     hereby  approved  for  patent,  subject  to  the   reservation(s)  indicated 
below,  embracing       41.322              acres 

NAME  OF  CLAIM 

LAND  DESCRIPTION 

Lone  Pine 
Moder   Lod  Min 

M.S.    3606,    Sec.    26,    T.    25N. ,    R.    3  E., 
B.M.,    Idaho 

M.S.    3606,    Sec.    26,    T.    25N.,    R.    3   E., 
B.M.,    Idaho 

March   30,    1981 

(Date)                                                                                                                                           (Approving  Officer) 

THIS  PART  MUST  BE  COMPLETED  PRIOR  TO  ISSUANCE  OF   SUPPLEMENTAL  PATENT  ONLY 

Final  determination  having  been  made  concerning  the  following  mining  claim(s),  this  CERTIFICATE  is  hereby  amended 
to  provide  for  the  issuance  of  a  SUPPLEMENTAL  PATENT  embracing  said  claim(s),  subject  to  the  reservation(s) 
indicated  below,  embracing                                acres 

NAME  OF  CLAIM 

LAND  DESCRIPTION 

(Date)                                                                                                                                                       (Approving  Officer) 

Exceptions  and  Reservations 
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Interim  Conveyance  -  Surface 


F-14951-A 


WHEREAS 


INTERIM  CONVEYANCE 


Tununrmiut  Rinit  Corporation 


is  entitled  to  a  conveyance  pursuant  to  Sees.  14(a)  and  22  (j)  of 

the  Alaska  Native  Claims  Settlement  Act  of  December  18,  1971, 

43  U.S.C.  1601,  1613(a),  1621(j),  of  the  surface  estate  in  the 
following-described  lands: 

U.S.  Survey  No.  4054,  Alaska,  lot  2,  situated  in  the  village 
of  Tununak  located  in  Hazen  Bay  on  Nelson  Island,  excluding 
a  parcel  of  land  located  entirely  within  lot  2,  which  is 
more  particularly  described  as  follows: 

Commencing  at  tne  east  corner  of  lot  3  of  U.S.  Survey 
No.  4054,  the  point  of  beginning; 

thence  N.  53°14'  W.  ,  118.70  feet,  more  or  less; 

thence  N.  31°46'  E.,  482.46  feet  more  or  less,  to  a 
point  on  the  common  boundary  of  lots  1  and  2  of  U.S. 
Survey  No.  4054; 

thence  S.  53°14'  E.,  on  a  portion  of  the  common 
boundary  between  lots  1  and  2  of  U.S.  Survey  No.  4054 
for  a  distance  of  374  feet; 

thence  S.  31°46'  W. ,  285  feet; 

thence  S.  87°12'  W.,  308.84  feet,  more  or  less,  to  the 
east  corner  of  lot  3  of  U.S.  Survey  No.  4054,  the  point 
of  beginning. 

Containing  approximately  4.73  acres. 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED 
STATES  OF  AMERICA,  unto  the  above-named  corporation  the  surface 
estate  in  the  lands  above  described;  TO  HAVE  AND  TO  HOLD  the 
said  estate  with  all  the  rights,  privileges,  immunities,  and 
appurtenances,  of  whatsoever  nature,  thereunto  belonging,  unto 
the  said  corporation,  its  successors  and  assigns,  forever. 
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so  granted^  ^  RESERVING  T0  THE  ™"ED  STATES  from  the  lands 

1.  The  subsurface  estate  therein,  and  all  rights, 
privileges,  immunities,  and  appurtenances,  of 
whatsoever  nature,  accruing  unto  said  estate  auram.** 
to  the  Alaska  Native  Claims  Settlement  Act  ofP" 
December  18,  1971,  43  U.S.C.  1601,  1613(f);  and 

2.  Pursuant  to  Sec   17(b)  of  the  Alaska  Native  Claims 
fifitM       *hACx  ?f  December  18-  1971,  43  U.S.C.  1601, 
1616(b),  the  following  public  easement,  referenced  bv 

maoeattach^\tlf^atir  nUmber  (EIN)  on  the  easement7 
map  attached  to  this  document,  a  copy  of  which  will  be 

found  in  case  file  F-14951-EE,  is  reserved  to  the 

United  States.   This  easement  is  subject  to  applicable 

ThffoH'  St3te'  °r  "uniciPal  corporation  regulation. 
The  following  is  a  listing  of  uses  allowed  for  each 
type  of  easement.   Any  uses  which  are  not  specifically 
listed  are  prohibited.  p^im-auy 

(BIN  IOC)   An  easement  ten  (10)  feet  in  width 

l«J  9n  fXnScinf  fUSl  0il  Pipeiine  located  in 
lot  l   of  U.S.  Survey  No.  4054  (Sec   28 

llrl   *;'  R\9\W"  Seward  Meridian)  extending 
from  the  school  storage  tanks  northwesterly 
to  the  so-.th  side  of  First  Street  which  is 
the  north  boundary  of  lot  2  of  U.S.  Survey 
No.  4054.   The  uses  allowed  are  those 
associated  with  the  construction,  operation, 
and  maintenance  of  the  fuel  oil  pipeline 
facility. 

THE  GRANT  OF  THE  ABOVE -DESCRI BED  LANDS  IS  SUBJECT  TO: 

Issuance  of  a  patent  after  approval  and  filing  by  the 

"f°  Land  M^^ement  of  the  official  supplemental 
llrLat  l?ltV  ^"f^ming  the  boundary  description  and 
acreage  of  the  lands  hereinabove  granted; 


1. 
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Valid  existing  rights  therein,  if 
not  limited  to  those  created  by  a 
lease  issued  under  Sec.  6(g)  of  t 
Act  of  July  7,  1958,  48  U.S.C.  Ch 
contract,  permit,  right-of-way,  o 
right  of  the  lessee,  contractee, 
to  the  complete  enjoyment  of  all 
and  benefits  thereby  granted  to  h 
to  Sec.  17(b)(2)  of  the  Alaska  Na 
Act  of  December  18,  1971  (ANCSA), 
1616(b)(2),  any  valid  existing  ri 
ANCSA  shall  continue  to  have  what 
as  is  now  provided  for  under  exis 


any,  including  but 
ny  lease  (including  a 
he  Alaska  Statehood 

2,  sec.  6(g))  , 
r  easement,  and  the 
permittee,  or  grantee 
rights,  privileges, 
im.   Further,  pursuant 
tive  Claims  Settlement 

43  U.S.C.  1601, 
ght  recognized  by 
ever  right  of  access 
ting  law; 


The  following  third-party  interest  created  and 
identified  by  the  Bureau  of  Indian  Affairs,  as  provided 
by  Sec.  14(g)  of  the  Alaska  Native  Claims  Settlement 
Act  of  December  18,  1971,  43  U.S.C.  1601,  1613: 

An  easement  for  a  right-of-way,  dated, 
November  12,  1969,  granted  the  Alaska  Village 
Electric  Cooperative,  Inc.,  under  the  provisions 
of  the  Act  of  February  5,  1948  (62  Stat.  17, 
25  U.S.C.  323-328),  and  Part  161,  Title  25,  Code 
of  Federal  Regulations,  for  a  power  generation 
plant  and  building  site  and  associated  bulk  fuel 
oil  tank  carm  within  a  portion  of  lot  2, 
U.S.  Survey  4054,  Alaska;  and 

Requirements  of  Sec.  14(c)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43  U.S.C.  1601, 
1613(c),  as  amended,  that  the  grantee  hereunder  convey 
those  portions,  if  any,  of  the  lands  hereinabove 
granted,  as  are  prescribed  in  said  section. 
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IN  WITNESS  WHEREOF,  the  undersigned  authorized  officer  of 
the  Bureau  of  Land  Management  has,  in  the  name  of  the  United 
States,  set  her  hand  and  caused  the  seal  of  the  Bureau  to  be 
hereunto  affixed  on  this  28th  day  of  September,  1984,  in 
Anchorage,  Alaska. 

UNITED  STATES  OF  AMERICA 


^~~~ 


Chief,   fi/anch   of   ANCSA 
Adjudication 


956 


Interim  Conveyance  No.  

Date  ~£P2  8TS84 


• 


BLM  MANUAL 


Rel.  1-1454 
7/24/86 


Illustration  4,  page  1 
(III.B) 


H-1860-1  -  CONVEYANCE  DOCUMENTS 
Chapter  2 


Interim  Conveyance  -  Subsurface 


F-14951-A 


WHEREAS 


INTERIM  CONVEYANCE 


Calista  Corporation 


is  entitled  to  a  conveyance  pursuant  to  Sees.  14(f)  and  22  (j)  of 
the  Alaska  Native  Claims  Settlement  Act  of  December  18,  1971, 
43  U.S.C.  1601,  1613(f),  1621(j),  of  the  subsurface  estate 
reserved  to  the  United  States  in  the  hereinbelow  identified 
interim  conveyance  of  the  surface  estate  in  the 
following-described  lands: 

Interim  Conveyance  No.  £/  t  J  \J 

U.S.  Survey  No.  4054,  Alaska,  lot  2,  situated  in  the  village 
of  Tununak  located  in  Hazen  Bay  on  Nelson  Island,  excluding 
a  parcel  of  land  located  entirely  within  lot  2,  which  is 
more  particularly  described  as  follows: 

Commencing  at  the  east  corner  of  lot  3  of  U.S.  Survey 
No.  4054,  the  point  of  beginning; 

thence  N.  53°14'  W.,  118.70  feet,  more  or  less; 

thence  N.  31°46'  E.,  482.46  feet  more  or  less,  to  a 
point  on  the  common  boundary  of  lots  1  and  2  of  U.S. 
Su-vey  No.  4054; 

thence  S.  53°14"  E.,  on  a  portion  of  the  common 
boundary  between  lots  1  and  2  of  U.S.  Survey  No.  4054 
for  a  distance  of  374  feet; 

thence  S.  31°46'  W. ,  285  feet; 

thence  S.  87°12'  W.,  308.84  feet,  more  or  less,  to  the 
east  corner  of  lot  3  of  U.S.  Survey  No.  4054,  the  point 
of  beginning. 

Containing  approximately  4.73  acres. 


Interim  Conveyance  No. 
Date 


957 

SEP  2  8  1384 


BLM  MANUAL 


Rel.  1-1454 
7/24/86 


Illustration  4,  page  2 


H-1860-1  -  CONVEYANCE  DOCUMENTS 
Chapter  2 


Interim  Conveyance  -  Subsurface 


F-14951-A 


cm   N?W  KN0W  YE'  that  there  is'  therefore,  granted  by  the  UNITED 
STATES  OF  AMERICA,  unto  the  above-named  corporation  the    UNiih-D 
subsurface  estate  in  the  lands  above  described;  TO  HAVE  AND  to 
HOLD  the  said  estate  with  all  the  rights,  privileges 
immunities,  and  appurtenances,  of  whatsoever  nature , 'thereunto 
belonging,  unto  the  said  corporation,  its  successors  and 
assigns,  forever. 

THE  GRANT  OF  THE  ABOVE-DESCRIBED  LANDS  IS  SUBJECT  TO: 


All 

a  for 

vali 

es  ta 

any 

the 

Ch. 

ease 

perm 

r  igh 


the  easements  and  rights-of-way  referenced  in  the 
ementioned  conveyance  of  the  surface  estate,  and  to 
d  existing  rights,  if  any,  in  the  said  subsurface 
te,  including  but  not  limited  to  those  created  by 
lease  (including  a  lease  issued  under  Sec.  6(g)  of 
Alaska  Statehood  Act  of  July  7,  1958,  48  U.S.C. 
2,  Sec.  6(g)),  contract,  permit,  r igh t-of -way ,  'or 
ment,  and  the  right  of  the  lessee,  contractee, 
lttee,  or  grantee  to  the  complete  enjoyment  of  all 
ts,  privileges,  and  benefits  thereby  granted  to  him; 

2.    The  requirements  of  Sec.  14(f)  of  the  Alaska  Sative 

Claims  Settlement  Act  of  December  18,  1971,  43  U.S.C. 
1501,  1613(f),  that  the  right  to  explore,  develoo,"or" 
remove  minerals  from  the  subsurface  estate  in  the  lands 
herein  conveyed  which  are  within  the  boundaries  of  the 
Native  village  of  Tununak  shall  oe  subject  to  the 
consent  of  Tununrmiut  Rinit  Corporation;  and 

.  3.    Issuance  of  a  patent  after  approval  and  filing  by  the 
Bureau  of  Land  Management  of  the  official  supplemental 
plat  of  survey  confirming  the  boundary  description  and 
acreage  of  the  lands  hereinabove  granted. 

IN  WITNESS  WHEREOF,  the  undersigned  authorized  officer  of 
the  Bureau  of  Land  Management  has,  in  the  name  of  the  United 
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States,  set  her  hand  and  caused  the  seal  of  the  Bureau  to  be 
hereunto  affixed  on  this  28th  day  of  September,  1984,  in 
Anchorage,  Alaska. 

UNITED  STATES  OF  AMERICA 
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Eastern  States  34989 


THE  UNITED  STATES  OF  AMERICA 


To  all  to  whom  these  presents  shall  come,  Greetings: 
WHEREAS,  the  United  States  acquired,  by  warranty  deed  as  recorded  on 
June  29,  1936  in  Volume  83,  page  255  of  Appanoose  County,  Iowa,  from  A.  J. 
Morningstar  and  Mary  Jane  Morningstar. 

All  rights,  title  in  and  to  any  and  all  oil,  gas  and  other  minerals  in 
or  under  the  following  described  lands,  said  mineral  rights  having  been 
reserved  by  the  Forest  Service,  Department  of  Agriculture  in  quitclaim 
deed  dated  April  26,  1960: 

Fifth  Principal  Meridian,  Iowa. 
T.  67  N. ,  R.  17  W. , 

Sec.  17:  E^NWi,,  SWfcNWfc,  SW*,  S^SEi; 
EXCEPTIONS: 

1.  Beginning  at  the  SW  corner  said  Section 
17,  thence  North  1602  feet,  thence  East  125 
feet,  measuring  from  the  center  of  the 
roadway  thence  North  378  feet  West  125  feet 
to  the  centerline  of  road  thence  South  378 
feet  to  the  Southwest  Corner  of  the  School 
grounds . 

2.  The  coal  underlying  the  South  60  acres  of 
the  W^SWi. 

Containing  359.00  acres,  more  or  less. 
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WHEREAS,  under  Section  20y  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976,  90  Stat.  2743, 
43  U.S.C.  1719  (1982),  the  Bureau  of  Land  Management  is 
authorized  to  convey  mineral  interests  owned  by  the  United 
States  to  the  present  claimants,  shown  to  be  the  parties 
hereinafter  named. 

NOW,  THEREFORE,  KNOW  YE,  That  the  UNITED  STATES  OF  AMERICA, 
in  accordance  with  said  Act  of  October  21,  1976,  does  hereby 
remise,  release,  and  forever  quitclaim  unto  Paul  A.  Baugher  and 
Ruth  Baugher  and  to  their  heirs  and  assigns,  all  right,  title, 
interest,  and  estate  to  and  in  the  above-described  lands  which 
may  be  vested  in  and  possessed  by  virtue  of  the  reservation 
hereinbefore  mentioned  and  recited. 
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IN  TESTIMONY  WHEREOF,  I,  Simon  R.  Davidson,  Chief,  Branch  of  Lands, 
Eastern  States  Office  of  the  Bureau  of  Land  Management,  Department  of  the 
Interior  of  the  United  States  of  America  have  caused  this  quitclaim  deed  to 
be  executed  and  the  seal  of  the  Bureau  of  Land  Management  to  be  hereunto 
affixed. 

Given  under  my  hand  at  the  City  of 
Alexandria,  Virginia,  on  the  Fifteenth 
day  of  April  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  eighty 
six. 


7t  <4k 


»*-^*^z^. 


3iaon  R.  Davidson,  Chief ,  Branch  of 
Lands,  Eastern  States  Office,  U.S. 
Department  of  the  Interior. 


Signed,  Sealed, 
and  Delivered  in 
the  presence  of 


^9^4" 


State  of  Virginia    : 

City  of  Alexandria   : 

Before  me,  Jana  T.  White,  a  Notary  Public  in  and  for  the  Commonwealth  of 
Virginia,  on  the  Fifteenth  day  of  April  1986,  personally  appeared  Simon  R. 
Davidson,  Chief,  Branch  of  Lands,  Eastern  States  Office  of  the  Bureau  of 
Land  Management  of  the  United  States  of  America,  to  me  known  to  be  the 
identical  person  who  executed  the  foregoing  instrument  and  acknowledged  to 
me  that  he  executed  the  same  as  a  free  and  voluntary  act  and  deed  for  the 
uses  and  purposes  set  forth  therein. 


Notarf  Public 
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CHAPTER  3  -  EXCEPTIONS,  RESERVATIONS,  CONDITIONS 

I.   Exceptions  and  Reservations  to  the  United  States. 

The  following  reservations  will  be  typed  in  the  patent  or  other 
conveyance  document  following  the  wording  "EXCEPTING  AND  RESERVING  TO  THE 
UNITED  STATES":   These  are  numbered  only  when  there  are  more  tnan  one. 

A.   Rights-of-Way. 

1.  August  30,  1890  (43  U.S.C.  945 j  -  (Required  in  all  patents  west  of 
the  100°  meridian,  except  Indian  allotments  and  Native  claims  in  Alaska) .   A 
right-of-way  thereon  for  ditches  or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30,  1890  (43  U.S.C.  945;. 

Note:   As  provided  by  the  memorandum  of  November  24,  1954,  from  the 
Assistant  Secretary  to  the  Commissioner  of  Indian  Affairs,  this  reservation 
is  not  to  be  included  in  patents  for  Indian  allotments,  including  devised  or 
inherited  interests  therein,  which  were  made  and  patented  from  land  of 
Indian  reservations,  regardless  of  whether  such  reservations  were  created 
before  or  after  August  30,  1890.   See  also  58  I.D.  319,  59  I.D.  461. 

2.  June  10,  1920  (16  U.S.C.  791a;  Federal  Power  Act.   The  right  to 
itself,  its  permittees  or  licensees,  to  enter  upon,  occupy  and  use,  any  Part 
or  all  of  tne  land  for  tne  purposes  set  forth  in  and  subject  to  the 
conditions  and  limitations  of  Section  24  of  tne  Federal  Power  Act  of 

June  10,  1920,  as  amended  (16  U.S.C.  818;,  and  subject  to  the  stipulation 
that,  if  and  when,  tne  lands  are  required  in  whole  or  in  part,  for  power 
development  purposes,  any  structures  or  improvements  placed  thereon  which 
shall  be  found  to  obstruct  or  interfere  with  such  development  shall,  without 
expense  to  the  United  States,  its  permittees  or  licensees,  oe  removed  or 
relocated  insofar  as  is  necessary  to  eliminate  interference  with  Power 
development . 

3.  June  10,  1920  (16  U.S.C.  791a;  FPA  (transmission  line;.   The  right 
to  itself,  its  permittees  or  licensees,  to  enter  upon,  occupy  and  use  any 
part  or  all  of  (said  land; (or  describe  land  affected;  lying  within  (number) 
feet  of  the  center  line  of  the  transmission  line  right-of-way  of  the  (name 
of  company; (Project  No.,  if  any,  or  Serial  No.,  if  any),  for  the  purposes 
set  forth  in  and  subject  to  tne  conditions  and  limitations  of  Section  24  of 
the  Federal  Power  Act  of  June  10,  1920,  as  amended  (16  U.S.C.  818;. 

4.  December  5,  1924  (43  U.S.C.  417)  Bureau  of  Reclamation  R/W  Under 
the  Fact  Finders  Act.   A  right-of-way  of  the  Bureau  of  Reclamation  for  a 
(type  of  R/W),  effective  (date)  under  Subsection  P,  Section  4  of  the  Act  of 
December  5,  1924  (43  U.S.C.  417). 
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5.  Reservation  of  Right-of-Way  for  Public  Access  and  Use.   A  (road; 
right-of-way  over  and  across  a  (number)  foot  strip  of  land  measured  parallel 
and  adjacent  to  the  (west)  boundary  of  tne  (said  land  or  described  subdivision 
affected),  for  public  access  and  use  by  the  people  of  the  United  States 
generally. 

Note:   This  type  of  reservation  is  to  be  used  to  retain  public  access 
and  use,  as  for  example  in  desert  land  entries. 

6.  Reservation  of  Right-of-Way  for  Roads  and  Trails.   Reserving  an 
easement  and  right-of-way  over,  across,  and  upon  a  strip  of  land  (number)  feet 
wide  along  the  existing  (road)(trail)  crossing  the  (legal  description)  as 
shown  on  the  official  Bureau  of  Land  Management  status  records  for  the  State 
of  (name),  and  further  identified  in  case  file  (serial  number),  for  tne  full 
use  as  a  (road)( trail)  by  the  United  States  and  its  assigns,  licensees,  and 
permittees,  including  the  right  of  access  and  use  for  and  by  the  people  of  the 
United  States  generally  to  lands  owned,  administered,  or  controlled  by  tne 
United  States. 

Note:   This  type  of  reservation  is  to  be  used  where  an  existing  road  or 
trail  traverses  the  land  to  be  patented  and  the  road  or  trail  has  been 
constructed  by  the  United  States  or  acquired  by  the  United  States  by  direct 
purchase  and  tne  right  to  provide  for  public  or  third  party  use  or  future 
disposal  of  the  right-of-way  is  desired — as  opposed  to  a  44  L.D.  513 
reservation  which  provides  only  for  use  by  the  United  States,  its  agents  or 
employees . 

7.  Miscellaneous  Right-of-Way  for  Stock  Driveway.   This  patent  is 
issued  subject  to  a  reservation  to  the  United  States  for  a  right-of-way 
(number)  feet  in  width  along  the  (west)  boundary  of  (land  description)  for  a 
stock  driveway  and  to  guarantee  a  stock  trail  access  for  adjoining  landowners 
to  deeded  and  leased  lands  as  described  in  consent  to  reservation  dated  (date) 
and  filed  in  (case  serial  number). 

8.  Reservation  of  Public  Easements  Under  ANCSA.   Pursuant  to  Sec.  17(b) 
of  the  Alaska  Native  Claims  Settlement  Act  of  December  18,  1971  (43  U.S.C. 
1601,  1616(b)),  the  following  public  easements  referenced  by  easement 
identification  number  (E1N)  on  the  easement  map(s)  attached  to  this  document, 
copy(ies)  of  which  will  be  found  in  case  file  (number),  are  reserved  to  the 
United  States.   All  easements  are  subject  to  applicable  Federal,  State,  or 
Municipal  corporation  regulation.   The  following  is  a  listing  of  uses  allowed 
for  each  type  of  easement.   Any  uses  wnich  are  not  specifically  listed  are 
prohiDited. 

9 .  Reservation  of  Right-of-Way  Under  44  L.D.  513.   A  right-of-way  for 
that  (insert  type  of  ROW  and  serial  number)  and  all  appurtenances  thereto, 
constructed  oy  the  United  States  through,  over,  or  upon  the  land  so  patented, 
and  the  right  of  the  United  States,  its  agents  or  employees,  to  maintain, 
operate,  repair  or  improve  the  same  so  long  as  iieeded  or  used  for  or  by  the 
United  States. 
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10 .  Rights-of-Way  to  Federal  Agencies  (Sec.  507  of  FLPMA) .   A 
right-of-way  for  (purpose)  as  reserved  under  Rignt-of-Way  No.  (serial  number), 
pursuant  to  Title  V  of  the  Act  of  October  21,  1976  (43  U.S.C.  17b7)  (as  to 
(land  description)  when  tne  right-of-way  does  not  cover  all  the  land  in  the 
patent),  and  the  right  to  enforce  all  or  any  of  the  terms  and  conditions  of 
the  right-of-way,  including  the  right  to  renew  or  extend  it  upon  its 
termination. 

11.  Rights-of-Way  Granted  Under  FLPMA.   Those  rights  for  (purpose) 
granted  to  (name)  (its,  his  or  hers)  successors  or  assigns,  by  rignt-of-way 
No.  (serial  number),  pursuant  to  Title  V  of  the  Act  of  October  21,  1976 

(43  U.S.C.  1761-1771)  (as  to  (land  description)  when  tne  right-of-way  does  not 
cover  all  the  land  in  the  patent),  and  reserving  to  the  United  States  the 
right  to  enforce  all  or  any  of  the  terms  and  conditions  of  the  right-of-way, 
including  the  right  to  renew  it  or  extend  it  upon  its  termination  and  to 
collect  rentals. 

12.  May  31,  1962  (76  Stat.  89 )    Snake  River  Omitted  Lands.   An  easement 
over  and  across  a  100-foot  strip  parallel  to  the  high  water  line  of  the  (left) 
bank,  of  the  Snake  River  along  the  (westerly)  side  of  the  lot  for  recreational 
use  of  the  people  of  the  United  States  generally,  and  for  recreation 
facilities  constructed  by  the  authority  of  the  United  States,  in  accordance 
with  provisions  of  said  Act. 

13.  February  28,  1925,  as  amended  (16  U.S.C.  48b)  Rights-of-Way  - 
Forest  Exchanges.   Use  exact  wording  for  a  right-of-way  given  by  Forest 
Service  in  their  request  for  issuance  of  patent. 

Example:   Reserving  to  the  United  States  an  easement  for  a  right-of-way  6b 
feet  in  widtn,  being  33  feet  on  either  side  of  the  centerline  of  that  road  as 
now  located  and  in  place,  said  road  being  the  principal  route  between  Doggett 
Creek  and  upper  Kohn  creek,  in  accordance  with  the  Provisions  of  said  Act  of 
February  28,  1925,  as  amended  (16  U.S.C.  486). 

14.  Reclamation  Sales  Under  Act  of  May  20,  1920  (43  U.S.C.  375), 
May  16,  1930  (43  U.S.C.  424-424e) ,  or  March  31,  1950  (43  U.S.C.  375b-375f;. 
The  construction,  reconstruction,  operation  and  maintenance  of  (canals, 
ditches,  or  other  irrigation  works)  for  irrigation  and  drainage  purposes, 
together  with  appurtenant  uses,  over,  across  and  through  the  hereinafter 
described  lands;  and  there  is  further  reserved  to  the  United  States  the  right 
to  exclude  any  occupancy  or  use  of  such  lands  by  (insert  name  of 
purchaser-patentee),  his  heirs  or  assigns,  except  that  use  which  may  be 
expressly  authorized  by  the  United  States  or  its  assigns  on  tnose  portions  of 
the  hereinbefore  described  lands  (or  describe  lands  affected). 


Rel.  1-1454 
BLM  MANUAL  7/24/86 


III-4 


iJ- 1860-1  -  CONVEYANCE  DOCUMENTS 
Chapter  3 


B.   Mineral  Reservations. 

1.  June  14,  192b,  as  amended  (43  U.S.C.  8b9)  R&PP.   All  mineral 
deposits  in  the  lands  so  patented,  and  to  it,  or  persons  autnorized  by  it,  the 
right  to  prospect  for,  mine  and  remove  such  deposits  from  the  same  under 
applicable  law  and  regulations  to  be  establisned  by  the  Secretary  of  tne 
interior. 

2.  December  22,  1928,  as  amended  (43  U.S.C.  10o8-10o8b)  Color-of 
Title.   All  mineral  deposits  in  the  lands  so  patented,  ana  to  it,  or  persons 
autnorized  by  it,  tne  rignt  to  prospect  tor,  mine  and  remove  such  deposits 
from  the  same  unaer  applicable  law. 

3.  May  31,  19o2  (7b  Stat.  89)  Snake  River  Omitted  Lands.   All  leasable 
minerals  in  the  lands  so  patented  togetner  with  tne  right  to  prospect  for, 
mine  and  remove  sucn  deposits  from  tne  same  under  applicable  law. 

4.  February  28,  1925,  as  amended  (16  U.S.C.  48b)  forest  Excnange.   All 
cne  (or  named)  mineral  deposits  in  tne  lands  so  patented,  and  to  it,  or 
persons  autnorized  by  it,  the  rignt  to  prospect  tor,  mine  and  remove  such 
deposits  from  tne  same  under  applicable  law. 

i.   June  22,  lvlU  (30  U.S.C.  83)  Agriculture  Entries  on  Coal  Lands.   All 
coal  in  tne  land  so  patented  (if  only  part  of  land,  state  same)  and  to  it,  or 
persons  authorized  by  it,  the  right  to  prospect  for,  mine  and  remove  coal  from 
the  same  upon  compliance  with  the  conditions  and  subject  to  tne  provisions  and 
limitations  of  the  Act  of  June  22,  iylO  (30  U.S.C.  8j-85). 

b.   July  17,  1914  (30  U.S.C.  121)  Entry  of  Classified  Nonmetallic 
Mineral  Lands.   All  tne  (^mineral)  in  tne  land  so  patented,  and  to  it  or 
persons  authorized  by  it,  the  right  to  prospect  for,  mine  and  remove  sucn 
deposits  from  tne  same  upon  compliance  witn  tne  conditions  and  subject  to  the 
provisions  and  limitations  of  the  Act  ot  July  17,  1914,  as  supplemented  (30 
U.S.C.  121-124). 

*Name  of  minerals,  i.e.:  oil  and  gas,  phosphate,  potash,  potassium, 
nitrate,  asphaitic  minerals,  also  including  sodium  or  sulpnur  as  provided  by 
Act  of  March  4,  1933  (30  U.S.C.  124). 

7 .   December  24,  1^70  (30  U.S.C  1002)  Geothermal  Steam  and  Associated 
Resources  Reservation.   All  the  geotnermal  steam  and  associated  geotnermal 
resources  in  the  lands  so  patented,  and  to  it,  or  persons  authorized  by  it, 
the  rignt  to  prospect  for,  mine  and  remove  such  resources,  upon  compliance 
witn  the  conditions  any  subject  to  tne  provisions  and  limitations  of  the  Act 
of  December  24,  1970  (30  U.S.C.  1002). 
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8.  March  8,  1922  (43  U.S.C.  270-12)  Alaska.   All  the  (*mineral)  in  the 
land  so  patented,  and  to  it  or  persons  authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  such  deposits  from  the  same  upon  compliance  with  the 
conditions  and  subject  to  the  provisions  and  limitations  of  the  Act  of  March 
8,  1922,  as  amended  and  supplemented  (43  U.S.C.  270-12). 

*Name  of  mineral,  i.e.:   coal,  oil  and  gas. 

9.  October  21,  1976  (43  U.S.C.  1719)  FLPMA  -  Samples. 

Sec.  209:   All  the  mineral  deposits  (or  specify  mineral(s))  in  the  lands  so 
patented  pursuant  to  the  Act  of  October  21,  1976  (43  U.S.C.  1719),  including, 
without  limitation,  substances  subject  to  disposition  under  the  general  mining 
laws,  the  general  mineral  leasing  laws,  the  Materials  Act  and  the  Geothermal 
Steam  Act,  and  to  it,  its  permittees,  licensees,  lessees,  and  mining 
claimants,  the  right  to  prospect  for,  mine  and  remove  the  minerals  owned  by 
the  United  States  under  applicable  law  and  such  regulations  as  the  Secretary 
of  the  Interior  may  prescribe.   This  reservation  includes  necessary  access  and 
exit  rights  and  the  right  to  conduct  all  necessary  and  incidental  activities 
including,  without  limitation,  all  drilling,  underground,  open  pit  or  surface 
mining  operations,  storage  and  transportation  facilities  deemed  reasonably 
necessary. 

Unless  otherwise  provided  oy  separate  agreement  with  the  surface  owner,  mining 
claimants,  permittees,  licensees  and  lessees  of  the  United  States  shall 
reclaim  disturbed  areas  to  the  extent  prescribed  by  regulations  issued  by  the 
Secretary  of  the  Interior. 

All  causes  of  action  brought  to  enforce  the  rights  of  the  surface  owner  under 
the  regulations  above  referred  to  shall  be  instituted  against  mining 
claimants,  permittees,  licensees  and  lessees  of  the  United  States;  and  the 
United  States  shall  not  be  liable  for  the  acts  or  omissions  of  its  mining 
claimants,  permittees,  licensees  and  lessees. 

Sec.  206:   The  United  States  reserves  to  itself  100  percent  of  the  oil  and 
gas,  and  reserves  to  itself,  its  lessees  and  permittees  the  right  to  explore 
for,  drill  for,  mine,  extract,  remove  and  dispose  of  all  the  oil  and  gas  owned 
by,  acquired  by,  or  otherwise  to  vest  in  the  United  States,  including,  without 
limitation,  necessary  access  and  exit  rights  and  the  right  to  build  and 
maintain  necessary  improvements  thereupon  for  the  full  enjoyment  thereof. 

Unless  otherwise  provided  by  separate  agreement  with  the  surface  owner, 
permittees,  licensees  and  lessees  of  the  United  States  shall  reclaim  disturbed 
areas  to  the  extent  prescribed  by  applicable  regulations. 

All  causes  of  action  brought  to  enforce  the  rights  of  the  surface  owner  under 
the  regulations  above  referred  to  shall  be  instituted  against  permittees  and 
lessees  of  the  United  States;  and  the  United  States  shall  not  be  liable  for 
the  acts  or  omissions  of  its  permittees  and  lessees. 
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C.  Mineral  Patents. 

1.  April  8,  1948  (63  Stat.  162)  O&C  Timber  Reservation.   All  the 
timber  now  or  hereafter  growing  on  said  land  with  the  right  to  manage  and 
dispose  of  the  timber  as  provided  by  law,  in  accordance  with  and  subject  to 
the  provisions  of  the  Act  of  April  8,  1948  (62  Stat.  162). 

2.  August  13,  1954  (30  U.S.C.  521)  Leasable  Minerals.   All  leasing  act 
minerals  in  the  land  above  described. and  the  right  of  the  United  States,  its 
lessees,  permittees,  and  licensees  to  enter  upon  the  land,  prospect  for, 
drill,  mine,  treat,  store,  and  remove  the  same,  and  to  use  so  much  of  the 
surface  and  subsurface  of  the  land  as  may  be  necessary  for  such  purposes,  in 
accordance  with  the  provisions  of  the  Act  of  August  13,  1954  (30  U.S.C.  521). 

3.  August  13,  1954  (30  U.S.C.  52)  and  December  24,  1970  (30  U.S.C. 
1002)  Geothermal  and  other  Leasable  Minerals.  All  leasing  act  minerals 
(including  geothermal  steam  and  associated  geothermal  resources)  in  the  land 
abqve  described. and  the  right  of  the  United  States,  its  lessees,  permittees 
and  licensees  to  enter  upon  the  land,  prospect  for,  drill,  mine,  treat,  store 
and  remove  the  same,  and  to  use  so  much  of  the  surface  and  subsurface  of  said 
lands  as  may  be  necessary  for  such  purposes,  in  accordance  with  the  provisions 
of  the  Act  of  August  13,  1954,  as  amended  (30  U.S.C.  521  and  1002). 

D.  Indian  Patents. 

1.  February  27,  1917  (30  U.S.C.  86)  Disposition  of  Land  in  Indian 
Reservations.   All  coal  in  the  land  so  granted  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect  for,  mine,  and  remove  coal  from  the 
same  upon  compliance  with  the  conditions  and  subject  to  the  limitations  of  the 
Act  of  February  27,  1917  (30  U.S.C.  86). 

2.  June  4,  1920  (41  Stat.  751)  Crow  Indian.   For  the  benefit  of  the 
Crow  Tribe,  in  accordance  with  the  provisions  of  the  Act  of  June  4,  1920  (41 
Stat.  751),  all  the  coal,  oil,  gas,  and  other  mineral  deposits  in  the  land 
above  described.   *And  a  lien  for  the  repayment  of  the  irrigation  charges,  if 
any,  against  said  land  is  hereby  reserved  as  required  by  said  Act. 

*  Add,  if  so  specified. 
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3.  May  19,  1926  (44  Stat.  566;  Crow  Indian.   For  the  benefit  of  the 
Crow  Indian  Tribe,  in  accordance  with  the  provisions  of  the  Act  of  May  19, 
1926  (44  Stat.  56b;,  all  the  coal,  oil,  gas  and  other  mineral  deposits  in  the 
lands  above  described. 

4.  March  3,  1927  (44  Stat.  1401 ;  Fort  Peck  Indians.   For  the  benefit  of 
the  Indians  having  tribal  rights  on  the  Fort  PecK.  Reservation,  ail  oil  and  gas 
in  said  lands  and  the  right  of  said  Indians  to  lease  the  said  lands  for  oil 
and  gas  in  accordance  with  Section  1  of  the  Act  of  March  3,  1927  (44  Stat. 
1401). 

5.  June  18,  1934  (25  U.S.C.  465;  Cheyenne  River  Sioux  Tribe,   in  trust, 
all  minerals,  including  oil  and  gas,  in  the  above  described  land,  with  the 
right  to  lease,  extract  and  retain  the  same,  for  the  benefit  of  ttie  Cheyenne 
River  Sioux  Tribe  of  Indians,  under  Section  5  of  the  Act  of  June  18,  1934  (25 
U.S.C.  465). 

6.  August  14,  1958  (72  Stat.  575;  Crow  Indians.   In  trust  for  the 
benefit  of  the  Crow  Tribe  of  Indians,  all  minerals  including  oil  and  gas,  in 
the  lands  so  patented,  and  to  it  or  persons  authorized  by  it,  the  right  to 
prospect  for,  mine,  and  remove  sucn  deposits  from  the  same,  in  accordance  with 
the  provisions  of  the  Act  of  August  14,  1958  (72  Stat.  575;. 

7.  August  27,  1958  (72  Stat.  935;  Shoshone  and  Arapahoe  Tribes.   In 
trust  for  tne  benefit  of  tue  Snoslione  and  Arapahoe  Tribes  of  Indians  of  tne 
Wind  River  Reservation,  Wyoming,  all  minerals  including  oil  and  gas,  in  the 
lands  so  patented,  and  to  it  or  persons  authorized  by  it,  the  rignt  to 
Prospect  for,  mine,  and  remove  such  deposits  from  the  same,  in  accordance  with 
the  provisions  of  the  Act  of  August  27,  1958  (72  Stat.  935;. 
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II.   Rights  of  Third  Parties. 

The  following  exceptions  will  Dy  typed  in  the  patent  below  tne 
reservations  to  the  United  States  and  preceded  by  the  wording  "SUBJECT  TO...." 
These  are  numbered  only  when  there  are  more  tnan  one. 

A.  General  wording  for  rights-of-way. 

Those  rights  for  (purpose;  granted  to  (name  of  grantee),  its  successors 
or  assigns,  by  right-of-way  No.  (serial  or  case  file  number),  pursuant  to  the 
Act  of  (cite  Act*)(as  to  (land  description)  when  rignt-of-way  does  not  cover 
all  land  in  the  patent;). 

*Acts  most  commonly  used: 

Marcn  3,  1875  (formerly  43  U.S.C.  934-939; 
March  3,  1891,  as  amended  (formerly  43  U.S.C.  946-949; 
January  21,  1895,  as  amended  (formerly  43  U.S.C.  956) 
February  15,  1901,  as  amended  (formerly  43  U.S.C.  959) 
March  4,  1911,  as  amended  (43  U.S.C.  961) 
February  25,  1920,  as  amended  (30  U.S.C.  185; 
August  27,  1958,  (23  U.S.C.  317; 
October  21,  1976  (43  U.S.C.  1761; 

B.  Special  Exceptions  for  Indian  Patents. 

i-   February  14,  1920  (41  Stat.  420,  424;  -  Fort  Peck  and  Fort  Berthold 
Indians.   A  reservation,  also,  to  the  Fort  Peck  Indians  of  all  coal  deposits 
in  tne  land  so  patented,  and  to  it  or  persons  authorized  by  it,  the  right  to 
prospect  for,  mine,  and  remove  coal  from  the  same  as  authorized  by  the  Act  of 
February  14,  1920  (41  Stat.  420;. 

Cite  (41  Stat.  424;  for  Fort  Berthold. 

l-      June  3,  192o  (44  Stat.  691;  -  Northern  Cheyenne  Indians.   A 
reservation  for  the  benefit  of  the  Northern  Cheyenne  Indians,  of  all  the  coal, 
or  other  minerals,  including  oil,  gas,  and  all  natural  deposits  in  said  land 
in  accordance  with  the  Act  of  June  3,  1926  (44  Stat  691). 

3-   March  7,  1928  (45  Stat.  200,  210)  -  Indian.   The  following  lien  goes 
in  trust  patents  and  fee  patents  when  applicable:   Subject  to  a  lien,  prior 
and  superior  to  all  other  liens  for  the  amount  of  costs  and  charges  due  to  the 
United  States  for  and  on  account  of  construction  operations,  and  maintenance 
of  the  irrigation  system  or  acquisition  of  water  rignts  Dy  which  said  lands 
have  been  or  are  to  be  reclaimed  and  the  lien  so  created  is  nereby  expressly 
reserved  in  accordance  witn  the  *Act  of  March  7,  1928  (45  Stat.  200,210;  as 
supplemented  by  the  Act  of  July  1,  1932  (47  Stat.  564  ;.   (*If  other  Acts  also 
aPp!y,  tney  are  cited  in  a  letter  from  tne  BIA  office  requesting  issuance  of 
patent . ) 
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III .   Miscellaneous  or  Special  Reservations. 

The  following  are  special  reservations  or  exceptions  that  are  added  to 
the  end  of  the  patent  following  the  reservation  and  exceptions  to  the  United 
States  and  to  third  parties . 

A.   General  Reservation  and  Exceptions. 

1.  R&PP  Patent.   Provided  that  title  shall  revert  to  the  United  States 
upon  a  finding,  after  a  notice,  and  an  opportunity  for  a  hearing,  that, 
without  the  approval  of  the  Secretary  of  the  Interior  or  his  delegate,  the 
patentee  or  its  approved  successor  attempts  to  transfer  title  to  or  control 
over  the  lands  to  another,  or  the  lands  have  been  devoted  to  a  use  other  than 
that  for  which  the  lands  were  conveyed.   Provided  further  that  the  Secretary 
of  the  Interior  may  take  action  to  revest  title  in  the  United  States  if  the 
patentee  directly  or  indirectly  permits  its  agents,  employees,  contractors,  or 
subcontractors  (including  without  limitation,  lessees,  suDlessees,  and 
permittees),  to  prohibit  or  restrict  the  use  of  any  part  of  the  patented  lands 
or  any  of  the  facilities  thereon  by  any  person  because  of  such  person's  race, 
creed,  color,  sex,  or  national  origin. 

2.  Mortgage  or  Deed  Pursuant  to  Act  of  October  19,  1949  (o3  Stat. 
883).   This  patent  is  issued  subject  to  the  rights  of  the  United  States  under 
the  Act  of  October  19,  1949,  as  amended  (7  U.S.C.  1006a)  and  a  certain 
mortgage  or  deed  of  trust  executed  by  (name)  and  (name),  under  date  of  (date;, 
recorded  in  book  (no.),  page  (no.),  of  the  Records  of  the  Recorder  of  Deeds 
for  (name)  county,  (State),  and  is  not  in  derogation  or  release  of  said  rights. 

3.  Exception  in  Patent  of  Previously  Conveyed  Parcel.   When  a 
previously  conveyed  parcel  of  land  is  excepted  in  a  patent,  it  should  be  cited 
after  the  land  description  as  follows: 

Principal  Meridian,  Montana 

T.  37  N. ,  R.  9  W. 

sec.  26,  N^.NW^. 

(a)  excepting  from  the  effect  of  this  conveyance,  however,  that 
certain  parcel  of  ground  containing  (no.)  acres,  heretofore  conveyed  to  (name) 
by  deed  dated  (date)  recorded  in  (give  volume,  page  and  place  of  record), 
containing,  after  making  the  exception  above  specified,  (no.)  acres. 

(b)  excepting  from  the  effect  of  this  conveyance,  however,  those 
certain  parcels  of  ground  containing  (no.)  acres,  as  set  forth  in  the  deed 
executed  on  (date),  by  the  (name),  recorded  in  (give  volume,  page  and  place  of 
record),  containing,  after  making  the  exception  above  specified,  (no.)  acres. 
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(c)  excepting  from  the  effect  of  this  conveyance,  however,  that 
certain  parcel  of  ground  containing  (no.;  acres,  lying  within  (describe; 
right-of-way  acquired  by  the  United  States  approved  (date;,  pursuant  to  the 
Act  of  June  29,  1940  (54  Stat.  703;,  containing,  after  making  the  above 
exception,  (no,;  acres. 

Note:   Exceptions  are  not  on  the  official  plats;  therefore,  to  avoid 
confusion,  no  reference  should  be  made  to  official  plats;  simply  end  the 
citation  with  "acres" . 

B.   Indian  Patents. 

i«   Mortgage  in  Indian  Patents  (when  requested  by  the  BIA.;   This  patent 
is  issued  subject  to  that  certain  mortgage  dated  (date),  in  the  amount  of 
^(dollars;,  in  favor  of  tne  (Tribe;,  recorded  in  Book  (no.;,  page  (no.;,  in 
the  records  of  (name;  County,  (State;. 

l-      general  Mineral  Reservation  in  Indian  Patents  (when  requested  by 
BlA.)   This  patent  is  subject  to  the  reservation  of  all  oil,  gas  and  other 
minerals  to  the  United  States  in  trust  for  (individual  Indian  or  beneficial 
owners  thereof; (his  or  their;  heirs  and  assigns,  together  with  the  right  to 
lease,  extract  and  retain  the  same. 

3*   Reissue  Clause  in  Partition  Trust  Patents.   Tnis  patent  shall  not 
operate  to  extend  the  trust  period  declared  in  the  patent  (*no.;  for  said 
land,  dated  (date;,  **as  extended. 

*   Give  a  patent  number  if  there  is  one. 
**   This  is  added  if  after  25  years. 

c-   Mineral  Patent  Reservations  to  be  Expressed  at  the  End,  not  Listed  as  a 
Usual  Reservation  or  Exception.  ~  ~ 

1-  Lands  in  Reclamation  Withdrawal.   This  patent  is  issued  subject  to 
the  provisions  of  the  Act  of  April  23,  1932  (43  CFR  154;,  and  to  such  terms, 
conditions  and  reservations  as  are  set  forth  in  certain  stipulations  executed 
by  the  locator(s;  of  the  (those;  claim(s;  and  recorded  in  Volume  (no.;,  page 
(no.;  of  the  records  of  (name;  County,  State  of  (name;,  those  stipulations 
being  and  providing  that  ...: 

2-  August  30,  1949  (43  U.S.C.  687b;  Mineral  Patent  on  Land  Previously 
Patented  under  the  Alaska  Public  Sale"   All  or  a  portion  of  the  lands 
described  above  have  been  patented  under  the  Alaska  Public  Sale  Act  of  August 
30,  1949  (43  U.S.C.  687b;.   The  grantee  hereunder  shall  have  the  right  to 
enter  upon  and  occupy  so  much  of  the  surface  as  may  be  required  for  all 
purposes  reasonably  incident  to  the  prospecting  for,  mining  and  removal  of  the 
minerals  granted  by  this  patent  in  accordance  witn  applicable  law. 
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3.  August  11,  1955  (30  U.S.C.  621)  Mining  Claims  Rights  Restoration 
Act.   This  right  to  itself,  its  permittees,  or  licensees  to  enter  upon  and 
use,  any  part  of  the  lands  for  power  purposes  without  any  claim  or  right  to 
compensation  occurring  to  the  locator  or  successor  in  interest  from  occupation 
or  use  of  any  lands  for  such  purposes,  and  the  United  States,  its  permittees 
or  licensees  shall  not  be  responsible  or  held  liable  or  incur  any  liability 
for  the  damage,  destruction,  or  loss  of  any  mining  claim,  millsite,  facility 
installed  or  erected,  income  or  other  property  or  investments  resulting  from 
the  actual  use  of  such  lands  or  portions  thereof  for  power  development  at  any 
time  where  such  power  development  is  made  by  or  under  the  authority  of  the 
United  States,  except  where  such  damage,  destruction,  or  loss  results  from  the 
negligence  of  the  United  States,  its  permittees  and  licensees,  in  accordance 
with  the  Act  of  August  11,  1955  (30  U.S.C.  621). 

4.  October  21,  197b  (43  U.S.C.  1781(f))  FLPMA.   The  use  of  the  lands 
described  in  this  patent,  and  any  mining  activities  therein  are  subject  to 
such  reasonable  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Interior  to  protect  the  scenic,  scientific,  and  environmental  values  of  the 
Public  lands  of  the  California  Desert  Conservation  Area  against  undue 
impairment,  and  to  assure  against  pollution  of  the  streams  and  waters  within 
said  area. 

D.  Exclusions  in  Mineral  Patents. 

If  an  exclusion  in  a  mineral  patent  is  in  a  legal  subdivision,  it  should 
be  cited  as  follows: 

".  .  .but  excluding  and  excepting  from  this  claim  all  ttiat  portion  of 
ground  within  the  SWfc  said  Sec.  30." 

E.  Exception  of  Oil  and  Gas  Rights  (61  LP  459). 

1.   Lands  classified  by  BLM  as  not  Prospectively  Valuable  for  Oil  and 
Gas  or  When  no  Minerals  are  to  be  Reserved  in  an  Exchange,  but  tlaving  an 
Issued  Oil  and  Gas  Lease"!   The  oil  and  gas  rights  in  the  above  described  land 
are  conveyed  subject  to  lease  (serial  number)  issued  under  the  Mineral  Leasing 
Act  of  1920,  as  amended,  and  the  United  States  reserves  for  the  duration  of 
said  lease  unto  itself  all  the  rights  of  the  lessor  under  said  lease 
(including,  without  limitation,  the  right  to  collect  royalities  and  extend  the 
lease  pursuant  to  its  terms  and  applicable  law  and  regulation;. 

This  (sale,  exchange)  is  made  under  Section  29  of  the  Act  of  February  25,  1920 
(30  U.S.C.  186),  and  the  Act  of  March  4,  1933  (30  U.S.C.  124;,  and  the  patent 
is  issued  subject  to  the  rights  of  prior  permittees  or  lessees  to  use  so  mucn 
of  the  surface  of  said  land  as  is  required  for  mining  operations,  without 
compensation  to  tne  patentee  for  damages  resulting  from  proper  mining 
operations,  for  the  duration  of  oil  and  gas  lease  (serial  number)  and  any 
authorized  extensions  of  that  lease. 
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2 .  Lands  Classified  by  BLM  as  Prospectively  Valuable  for  Oil  and  Gas 
and  Having  a  Nonproducing  Oil  and  Gas  Lease.   This  (sale,  exchange)  is  made 
under  Section  29  of  the  Act  of  February  25,  1920  (30  U.S.C.  186)  and  the  Act 
of  Marcn  4,  1933  (30  U.S.C.  124).   The  patent  is  issued  subject  to  the  rights 
of  prior  permittees  or  lessees  to  use  so  much  of  the  surface  of  said  lands  as 
is  required  for  mining  operations,  without  compensation  to  the  patentee  for 
damages  resulting  from  proper  mining  operations,  for  the  duration  of  oil  and 
gas  lease  (number),  and  any  authorized  extension  of  that  lease. 

3.  Lands  Valuable  for  Oil  and  Gas,  and  Having  a  Producing  Oil  and  Gas 
Lease  -  Waiver  of  Compensation.   This  (sale,  exchange)  is  made  under  Section 
29  of  the  Act  of  February  25,  1920  (30  U.S.C.  186)  and  the  Act  of  March  4, 
1933  (30  U.8.C.  124).   The  patent  is  issued  subject  to  the  rights  of  prior 
permittees  or  lessees  to  use  so  much  of  the  surface  of  said  land  as  is 
required  for  mining  operations  without  compensation  to  the  patentee(s)  for 
damages  resulting  from  proper  mining  operations. 


i 


As  to  tne  (description)  of  said  Sec.  (no.),  tnis  (sale,  exchange)  is 


made,  etc.  (when  only  part  of  the  lands  are  involved), 

F.  Exception  of  Sodium  Rignts  -  43  CFR  3500. 

Except  that  this  patent  shall  not  convey  the  sodium  rights  ;in'  the 
above-described  land  until  sodium  prospecting  permit  (number  of  lease)  shall 
terminate,  but  upon  such  termination  of  the  permit  or  of  a  lease  based  on  the 
permit,  and  upon  termination  or  relinquishment  of  such  permit  or  lease,  all 
the  rights  and  interests  to  any  sodium  deposits  in  the  above-described  lands 
shall  automatically  vest  in  the  patentee,  his  successors,  and  assigns.   This 
(sale,  exchange)  is  made  under  Section  29  of  the  Act  of  February  25,  1920  (30 
U.S.C.  186)  and  the  Act  of  March  4,  1933  (30  U.S.C.  124).   The  patent  is 
issued  subject  to  the  rights  of  prior  permittees  or  lessees  to  use  so  much  of 
the  surface  of  said  land  as  it  required  for  mining  operations,  without 
compensation  to  the  patentee  for  damages  resulting  from  proper  mining 
operations,  for  the  duration  of  sodium  prospecting  permit  (number  of  lease), 
and  of  any  lease  which  may  develop  therefrom. 

G.  Reservations  of  Minerals  Previously  Reserved  in  an  Exchange. 

The  land  hereby  granted  is  subject  to  a  reservation  of  all  minerals  to 
the  State  of  (name)  as  appear  on  record  in  warranty  deed  dated  (date)  recorded 
in  book  (no.),  page  (no.),  of  the  records  of  (name)  County,  (State). 
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H.   Patents  for  Lands  Subject  to  Flood  Hazards  Snould  Contain  Restrictive 
Language  Under  Authority  of  Section  3(d)  of  Executive  Order  11988. 

Option  1  is  generally  used  where  there  is  a  gradual  gradient  upward  or 
slope  from  stream  bank  or  where  there  are  identifiable  or  distinguishable 
flood  elevation  benches. 

Pursuant  to  the  authority  contained  in  Section  3(d)  of  Executive  Order  11988 
of  May  24,  1977  (42  F.R.  26951)  and  (insert  the  authority  for  particular 
disposal),  this  patent  is  subject  to  a  permanent  restriction  which  constitutes 
a  covenant  running  with  the  land,  that  the  land  may  not  be  used  for  (use  one 
or  all  of  the  paragraphs  below,  as  applicable): 

(1)  Building  containing  valuable  documents  or  data  or  instruments,  or 
materials  dangerous  to  the  public  if  released  by  flooding;  power  installations 
needed  in  emergencies;  hospitals  and  like  institutions;  and  similar  type  use 
and  structures  below:   (Identify  by  topograpnic  elevation  or  other  readily 
identifiable  topographic  feature  or  other  definable  description  the  floodplain 
elevation. ) 

(2)  Residential  buildings;  public  service  installations  needing  high 
protection;  permanent  memorial  cemeteries;  and  similar  type  use  and  structures 
below:   (Identify  by  topographic  elevation  or  other  readily  identifiable 
topographical  feature  or  other  definable  description  the  elevation  of  the 
100-year  flood.) 

(3)  Buildings  and  salvageable  or  replaceable  goods  or  for  storage  of 
readily-moved  goods;  low-cost  service  shops;  and  similar  type  use  and 
structures  below:   (Identify  by  topographic  elevation  or  other  readily 
identifiable  topographic  feature  or  other  definable  description  the  elevation 
of  the  50-year  flood.) 

(4)  Open-air  markets  or  theaters  or  facilities  storing  low-cost, 
nondangerous  materials;  and  similar  type  use  and  structures  below:   (Identify 
by  topographic  elevation  or  other  readily  identifiable  topographic  feature  or 
other  definable  description  the  elevation  of  the  25-year  flood.) 

Option  2  is  generally  used  where  there  is  a  level  floodplain  susceptible 
to  periodic  flooding  (25  year  periods)  with  no  distinguishable  gradient,  slope 
or  elevational  benches. 
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Pursuant  to  ttie  authority  contained  in  Section  3(d)  of  Executive  Order  11988 
of  May  24,  1977  (42  F.R.  26951)  and  (insert  the  authority  for  the  particular 
disposal),  this  patent  is  subject  to  a  restriction  which  constitutes  a 
covenant  running  with  the  land,  that  the  land  may  be  used  only  for  (specify 
uses  authorized): 

Example:   Farming,  but  not  for  farm  dwellings  or  buildings,  or  for  park,  and 
nonintensive  open  space  recreation  purposes. 

Note:   Restrictive  covenants  for  flood  hazard  protection  may  be  included  in 
patents  where  the  disposal  is  discretionary  and  involves  classification. 
Mandatory  type  conveyances,  such  as  a  mining  claim  or  a  townsite  where  an 
"entryman"  has  perfected  his  entry,  are  not  subject  to  the  restrictive 
covenants.   Any  such  restrictive  covenant  must  be  specific  as  to  description. 
In  certain  situations,  it  may  be  feasible  to  describe  the  lands  subject  to  the 
restrictive  covenant  by  aliquot  parts  or  by  metes  and  bounds. 
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Chapter  1  -  PATENT  PREPARATION 
I.   Source  of  Information. 

The  patent  is  prepared  from  the  information  contained  in  a  source  document 
(see  Manual  Section  1860. 11A).   Type  the  information  as  it  appears  in  the 
document.   These  documents  include  the:   final  certificate  (Form  18b0-2), 
decision,  memorandum  for  the  record,  mineral  final  certificate  (Form  1860-1), 
Bureau  of  Indian  Affairs  (BIA)  letter,  Forest  Service  letter,  and  Orders  of 
the  Director. 

1 l •      Composition  of  a  Patent . 

A.  Components. 

Each  patent  contains  the  elements  shown  in  Illustration  1.   Each  element 

must  be  fully  covered  and  explicitly  stated.   Use  the  correct  citation  of 

statutes  (see  Handbook  H-1860-1,  Chapter  1,  II),  and  granting  acts  (see 
H-1860-1,  Appendix  1). 

B.  Forms . 

Form  18b0-a  is  used  for  patents  of  one  page;  Form  1860-y  is  used  as  the 
first  page  of  patents  that  are  more  than  one  page  and  blank.  8  1/2  x  11"  bond 
paper  is  used  for  all  other  pages  except  the  last  page.   In  multipage  patents, 
Form  1860-10  is  the  last  page,  however,  Form  1860-25  is  used  where  the  Civil 
Rights  Act  of  1964  language  is  required  (for  any  patent  where  Federal 
financial  assistance  is  involved,  such  as  the  Recreation  and  Public  Purposes 
Act).   For  airport  patents,  use  blank  bond  paper,  8  1/2  x  11"  for  all 
succeeding  pages  including  the  last  page. 

C.  Format. 

The  general  patent  format  is  set  out  in  Illustration  2  along  with 
explanatory  notes. 

1.   Typing.   Type  the  information  on  the  patent  forms  using  single  or 
double  spacing  as  needed  for  a  balanced  appearance.   The  left  margin  should  be 
aligned  with  the  left  margin  of  the  form  number  at  the  top  of  each  patent 
Page,  and  the  right  margin  is  aligned  with  the  right  margin  of  the  testimonial 
clause.   Type  the  name  and  organization  title  of  the  signer  below  the 
signature  line;  e.g.:  Dale  C.  Smith,  Deputy  State  Director  for  Operations. 
Use  12-point,  prestige  elite  or  similar  type,  if  possible,  for  the  best 
quality  duplication,  as  well  as  a  nonerasable  ribbon. 

Note:   Patents  must  oe   error  free.   No  erasures  or  corrections  are 
permitted  on  patents. 
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2 .  Identity  of  Case  Record.   Type  the  case  record  number  in  the  upper 
left-hand  corner  of  all  pages  of  patents  and  other  conveyances . 

3.  Assembling.   Original  patents  shall  be  attached  (either  by  staples  or 
rivets)  to  the  top  of  a  plain  blue  backing  sheet.   Fold  the  top  of  the  backing 
sheet  one  inch  over  the  top  of  the  patent  pages. 

D.   Copies.   Type  an  original  and  one  copy  of  each  patent.  A  machine  copy 
may  be  substituted  for  the  carbon  copy.   For  Forest  Exchanges,  type  an 
original  and  two  copies  (or  machine  copies),  and  bind  the  original  as  outlined 
above.   See  paragraph  III.F.  for  distribution  of  copies.   File  a  machine  copy 
of  the  executed  patent  in  the  record  file  in  all  cases. 

III.   Issuance  of  Patent. 

A.  Place  and  Date  of  Issue. 

I  List  the  city  and  State  in  the  testimonial  clause.   Do  not  abbreviate  the 
name  of  the  city  or  State.   Use  words  (not  figures)  for  the  day,  month,  and 
year.   The  year  of  Independence  changes  on  July  4  of  each  year. 

B.  Review. 

Review  and  examine  all  patents  carefully  for  accuracy  and  completeness 
before  they  are  signed,  authenticated  (sealed),  and  numbered.   Someone  other 
than  the  writer  or  signer  must  review  the  patents. 

C.  Signature. 

The  Authorized  Officer  signs  patents  (see  Manual  Section  1862.04).   Sign 
only  the  original;  stamp  copies  (facsimile  stamps  may  be  used).   Signatures 
shall  be  done  with  a  black  inked  pen. 

D.  Authentication . 

Affix  the  seal  after  patents  are  reviewed  and  signed,  but  before  they  are 
numbered.   Emboss  only  the  original  of  patents  with  the  official  Bureau  of 
Land  Management  seal.   Do  not  use  any  local  office  seals. 

E.  Numbering. 

Use  a  repetitive  sequential  numbering  machine  such  as  a  Bates,  Simplex, 
etc.  with  an  18-point,  Century  expanded  or  similar  type  face  for  numbering. 

Use  a  stamp  with  the  legend  "PATENT  NO. "  on  all  source  documents. 

Stamp  in  the  patent  number,  with  the  date  immediately  below.   The  above  legend 
should  be  in  all  capital  letters  with  a  20-  or  22-point,  News  Gothic 
Condensed,  or  similar  type  face  (see  Illustration  3,  page  1).   On  multipage 
patents,  the  lower  left-hand  corner  should  contain  the  patent  number,  but  not 
the  date. 
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1.  Composition  of  Patent  Numbers.   Patents  have  an  eight-digit  number 
consisting  of  two  groups  of  two  digits  and  one  group  of  four  digits  with 
hyphens  between  the  digit  groups,  e.g.:  00-00-0000.   The  first  two  digits  are 
the  State  code  number;  the  second  digits  are  the  fiscal  year;  and  the 
remaining  four  digits  are  the  patent  identification  or  serial  number.   The 
State  number  remains  constant  (see  Illustration  3,  page  2);  the  fiscal  year 
changes  on  October  1  each  year;  and  the  patent  identification  or  serial  number 
advances  in  sequence  starting  with  0001  each  fiscal  year. 

2.  Patent  Number  Control.   Patent  numbers  are  assigned  in  sequence  from 
the  Patent  Control  Log.   Do  not  assign  the  same  number  to  more  than  one  patent 
or  skip  a  number  in  sequence.   In  order  to  maintain  patent  number  control,  do 
not  assign  a  patent  number  until  the  patent  has  been  signed  by  the  Authorized 
Officer  and  the  authentication  seal  has  been  affixed  to  the  document.   The 
patent  log  should  contain,  as  a  minimum,  the  following  information. 

Patent  Number     Date  Issued     Patentee      County 

3.  Stamping  of  Documents.   After  the  patent  is  reviewed,  signed,  and 
authenticated  (sealed),  stamp  the  patent  number  and  the  date  on: 

a.  The  first  and  last  pages  on  all  copies  of  the  patent. 

b.  All  related  source  documents  in  the  case  record  (certificate, 
decision,  letter,  order,  etc.;. 

c.  The  case  file  folder  itself. 
F.   Distribution. 

1.  Indian  Patents.   Send  the  original  to  the  BIA  field  office.   That 
office  will  deliver  the  patent  to  the  patentee.   Retain  the  carbon  copy 
(official)  in  the  State  Office  patent  file.   File  a  machine  copy  of  the  issued 
patent  in  the  case  file. 

2.  Forest  Exchange  Patents.   Send  the  original  and  second  carbon  copy, 
with  the  original  separately  bound  to  a  blue  backing  paper,  by  certified  mail 
to  the  appropriate  Regional  Forester.   The  Forest  Service  will  deliver  the 
patent  to  the  patentee.   Retain  the  first  carbon  (official)  copy  in  the  State 
Office  patent  file.   File  a  machine  copy  of  the  issued  patent  in  the  case  file. 

3.  Other  Patents .   Send  the  original  patent  to  the  patentee  or 
authorized  representative  by  certified  mail,  and  the  return  receipt  card  will 
be  filed  in  the  record  file  as  evidence  that  delivery  has  been  effected.   If 
the  patent  is  delivered  to  the  patentee  in  person,  the  patentee  is  to  complete 
and  execute  an  Acknowledgment  of  Delivery  (see  Illustration  5),  which  is  filed 
in  the  record  file  as  evidence  that  the  patent  has  been  delivered.   Retain  the 
first  carbon  copy  (official)  in  the  State  Office  patent  file.   Additional 
carbon  or  machine  copies  may  be  sent  to  the  appropriate  District  Manager(s) 
and  any  interested  Federal  agency.   Place  a  machine  copy  of  the  issued  patent 

in  the  case  file. 
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G.   Notice  to  Right-of-Way  Holder  of  Issuance  of  Patent. 

When  the  patent  has  been  signed,  the  nolder  of  any  right-of-way,  lease,  or 
permit,  granted  by  the  United  States  over  the  land  included  in  the  patent, 
should  be  notified  of  the  issuance  of  the  patent.   See  Illustration  6  for  a 
sample  notice. 

ti.   Notice  to  State  and  Local  Governments  of  Issuance  of  Patent. 

Section  210  of  FLPMA  requires  BLM  to  notify  State  and  local  governments  of 
the  issuance  of  patents  or  other  documents  conveying  public  lands  under  that 
Act.   The  notice  to  the  local  governmental  authority  may  be  made  by  a  carbon 
copy  of  the  letter  to  the  patentee  (.see  Illustration  4),  or  by  a  separate 
letter  if  several  conveyances  are  located  in  tne  same  county.   The  State 
should  be  notified  once  a  month,  and  all  FLPMA  conveyances  made  during  that 
month  should  be  consolidated  into  one  notification  (see  Illustration  7).   If 
the  regulations  governing  the  particular  transaction  require  publication  in 
the  Federal  Register,  then  several  notices  of  conveyance  may  be  combined  into 
one  Publication. 

1.   Patent  Samples. 

Examples  of  some  of  the  more  frequently  encountered  patents  appear  as 
Illustrations  8  through  21. 

IV.   Records  and  Reports. 

A.   Case  Records. 

1.  Retain  in  State  Office.   Temporarily  retain  these  records  for 
patents  issued  from  the  State  Office,  and  file  in  numerical  order  by  patent 
number.   Prepare  and  maintain  a  dummy  case  record  by  patent  number  for  the 
second  and  each  additional  patent  issued  out  of  the  same  (patent)  case  record. 

2.  Transfer  to  Records  Center.   Designate  patented  case  records  as 
"permanent"  records.   Since  the  patent  numbers  are,  in  part,  based  upon  the 
fiscal  year,  the  files  of  patented  case  records  break  logically  at  the  end  of 
each  fiscal  year.   Therefore,  such  cases  for  a  full  fiscal  year  are  normally 
transferred  to  tne  appropriate  Records  center  within  2  years  after  the  end  of 
the  fiscal  year.   Place  all  records  in  the  case  file  before  transferring  to 
the  Federal  Records  Center.   However,  files  may  De  accumulated  for  two  or  more 
fiscal  years  prior  to  transfer  when  the  volume  otherwise  is  not  great  enougn 
to  justify  transfer.   Case  records  for  Recreation  and  Public  Purposes  Patents 
may  be  retained  in  State  Offices  for  as  long  as  circumstances  warrant  for  tne 
purpose  of  effecting  compliance  checks.   Refer  to  Manual  Section  1272  for 
additional  information. 
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B.  Reports  and  Statistics. 

The  State  Offices  shall  prepare  all  required  tables  for  the  Director's 
Annual  Report,  Public  Land  Statistics.   Refer  to  Bureau  Directives  for 
instructions.  Much  of  the  data  required  must  be  accumulated  on  a 
patent-by-patent  basis.   Therefore,  establish  source  data  files  in  which  the 
required  data  can  be  recorded  and  maintained  and  from  which  it  can  be 
tabulated  and  submitted,  as  required. 

C.  Recreation  and  Public  Purposes  Patent  Records. 

Prepare  a  record  of  each  Recreation  and  Public  Purposes  patent  (disposal 
under  the  Act  of  June  14,  1926,  as  amended)  on  Form  2740-2  (see  Manual  Section 
2740). 

D.  Plat  Notation  -  Conveyance  of  Reserved  Mineral  Estate. 

In  implementing  Section  209(b)  of  FlPMA,  the  reserved  mineral  estate  may 
be  conveyed  to  record  surface  owner  based  on  current  surface  surveys.   The 
legal  descriptions  for  residential  subdivisions  should  be  either  a  survey  of 
the  subject  tract  made  by  a  properly  licensed  surveyor,  or  a  land  description 
as  reflected  in  official  county  plats.   In  the  latter  cases,  where  the  lot  is 
too  small  for  accurate  plotting  on  the  Master  Title  Plat,  a  marginal  note 
referring  to  the  Historical  Index  (HI)  shall  be  made.   The  HI  should  reflect 
the  patent  number,  legal  description,  and  acreage  (square  feet). 

E.  Microfilming  of  Patents. 

Microfilm  records  are  prepared  in  the  State  Office  for  all  issued  patents 
(see  Manual  Section  1275). 


Rel.  1-1457 
BLM  MANUAL  7/24/86 


H-1862-1    -    PATENT  PREPARATION  AND    ISSUANCE 
Chapter   1 


Illustration   1 

Form  1860-8 

(II. A) 


Elements    of   a   Patent 


case 

serial 

number 


Form  1860-8 

(Jung  1984) 

— J  Arizona    12345J 


heading 


Wqt  Slmteb  States  of  America, 

Co  all  to  totjom  njese  presents  Shall  come,  greeting: 


preamble 


WHEREAS 


is    entitled   to  a    land   patent    pursuant    to   the  Act    of 

for   the    following  described    land: 


land 
description 

granting 
clause 

■ 

habendum 



reservations , 
terms , 
conditions 

rights   to 

third 

parties 

— 

containing 


NOW  KNOW  YE,    that   there   is,    therefore,    granted   by  the  UNITED 
STATES    unto   the    above   named    claimant    the    land    described    above:!  |  TO  HAVE 


AND   TO  HOLD   the    land,    with   all   the   rights,    privileges,    immunities,    and 
appurtenances,    thereunto  belonging,    unto   the    said    claimant,    and    to 
(his,    her,    their)    heirs   and   assigns    forever;  and 


EXCEPTING  AND   RESERVING   TO  THE  UNITED   STATES,    a   right-of-way 
thereon   for  ditches  or    canals   constructed  by  the  authority   of  the 
United   States.      Act    of  August    30,    1890    (43  U.S.C.    945).  


SUBJECT  TO  those  rights    for  pipeline   purposes   granted   to  XYZ 
Corporation,    its   successors   or  assigns,    by  right-of-way  No.   A-98765 
pursuant   to  section  28  of  the  Mineral  Leasing  Act   of  February  25, 
1920,    as   amended    (30  U.S.C.    185). _^ 


authentication 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in 

the  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

and  of  the  Independence  of  the  United  States  the  two  hundred 

and 


identification 


Rv 

certification   |    — 

(type   name   and    title) 

Patent  Number 
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Illustration   1 

Form   1860-f. 

(II. C) 


Patent   Format 


C-1076 


4*- 


W$t  Umteb  States;  of  America, 


3-3  I" 
till'  WHEREAS 


£o  all  to  totjom  ttjtst  presents  etrall  tomt,  Srttling: 

John  C.    Doe 


4. 
5. 


6. 


is   entitled    to  a    land   patent   pursuant   to  Section  203   of  the  Act    of 
October  21,    1976    (43  U.S.C.    1713),    for   the   following  described    lands: 


Cert  Tered 


Sixth   Pr  incipal  Meridian 

T.    12   N. ,    R.    65  W. 

Isec.    2,    SiNEi, 


Colorado 


9. 


10. 


containing  80.00  acres. 


NOW  KNOW  YE,    that    there   is,    therefore, granted   by    the  UNITED   STATES 
unto  John  C.    Doe,    the    land   described   above;   TO  HAVE  AND  TO  HOLD   the   said 
land  with  all  the  rights,    privileges,    immunities,    and   appurtenances,    of 
whatsoever   nature,    thereunto  belonging,    unto  John  C.    Doe   and   to  his   heirs 
and   assigns,    forever:    and 

EXCEPTING   AND    RESERVING   TO   THE   UNITED   STATES,    a    right-of-way    thereon 
for   ditches    or  canals   constructed   by   the   authority   of   the  United   States. 
Act   of  August   30,    iayo   (43  U.S.C.    945). 

SUBJECT  TO  those   rights    for   pipeline   purposes    granted    to  XYZ 
Corporation,    its    successors    or   assigns,    by   right-of-way  No.    C-1234, 
pursuant    to  section   28   of   the  Mineral   Leasing  Act    of  February   25,    1920 
as    amended    (30  U.S.C.    185). 


TESTIMONY  WHEREOF,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17,  1948  (62  Stat.  476).  has,  in  the  name  of  the 
United  Slates,  caused  these  letters  to  be  made  Patent,  and  the 
Sea]  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in      Denver,    Colorado 
the    eighth  day  of     June  in  the  year 

ofourLordonethousandnine  hundred  and  e  ighty- two 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and  sixth. 


/Mvfl. 


11. 


Patent  Number  00-00-0000 


Mar  jorie 
Operations 


inn,  Deputy  State  Director, 


INSTRUCTIONS 


1.  Typing  Instructions:  Double  or 
triple  space  between  paragraphs; 
indent  paragraphs  5  spaces. 

2.  Identify  the  case  record  serial  no. 

3.  Type  the  name(s)  of  the  patentee(s) 
centered  (see  Handbook  1860-1, 
Chapter  15  I) . 

4.  Granting  Act  Citation  (see  Handbook 
1860-1,  Appendix  1) . 

5.  For  codification,  follow  the  rules 
of  citation  in  Handbook  1860-1, 
Chapter  1,  II. 

6.  Follow  "Specifications  for  Descrip- 
tions of  Tracts  of  Land  for  use  in 
Executive  Orders  and  Proclamations, 
as  a  guide  for  correct  descriptions 
When  an  entire  section  is  included 
in  a  conveyance,  include  the  word 
"all"  for  clarification,  e.g.:   sec 
12,  all.   Do  not  show  "county." 

7.  Granting  and  habendum  clauses  are 
contained  in  one  paragraph.   Repeat 
the  name  of  the  patentee,  e.g.: 
John  Doe;  John  Doe  and  Mary  Doe; 
The  Portland  Cement  Company;  State 
of  Colorado;  City  of  Casper,  State 
of  Wyoming. 

If  there  are  more  than  two  individ- 
uals as  patentees,  the  wording  "unt 
the  above-named  claimants"  may  be 
used  in  lieu  of  repeat ing 'the  names 

Use  the  correct  pronoun  for  patente 
or  claimants  such  as  "his,  her,  or 
their  heirs  and  assigns"  for  indivi. 
uals;  for  corporations,  association 
etc.  use  the  wording  "its  successor 
and  assigns";  and  for  political  sub- 
divisions, use  "its  assigns." 

8.  Reservations  are  numbered  only  when 
there  are  more  than  one. 

9.  This  illustrates  a  third-party  righ; 
of-way  clause.   Items  are  numbered 
only  when  there  are  more  than  one. 

10.  Include  other  conditions,  provision: 
etc. ,  such  as  reversions,  special 
uses,  or  conditions,  etc. 

11.  Type  name,  organizational  title  of 
the  signer  below  the  signature  line. 


ERASURES  ARE  NOT  PERMITTED  ON 
PATENTS 
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Patent  and  Source  Document  Numbering 


ftft— OO— OOOO  Patent  number  stamp,  size 

Patent  Number  _yy__yLV^r and  style,  as  used  on 

Patent  forms. 


PATENT  NO 

"Patent  No."  legend  stamp 

SEP  1 7  1984  and  date  stamp' 


DATTNT  Mn      O0-00~0000  "Patent  No."  legend  stamp 

rAltNl    NU.   -W--VK -----"--'  with  date  and  the  patent 

number  stamp  on  all   source 
Cpp  17  1964  documents  and  the  case 

°L*     *  jacket. 
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Patent  and  Source  Document  Numbering 
State  Codes  for  Patent  Numbering 


STATE  OR  OFFICE 

Alaska 

Arizona 

California 

Colorado 

Eastern  States  (for  all  states 
under  its  jurisdiction) 

Idaho 

Montana 

North  Dakota 
South  Dakota 

Nevada 

New  Mexico 
Kansas 
Oklahoma 
Texas 

Oregon 

Washington 

Utah 

Wyoming 
Nebraska 


CODE 
50 
02 
04 
05 

61 

11 

25 
33 
40 

27 

30 
15 
35 
42 

36 
46 

43 

49 
26 
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Transmittal  Letter 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 


IN   REPLY  REFER   TO: 


Case  No. 
Patent  No. 


.Certified  Mail 

Name  and  address 
of  patentee 


Dear 


The  enclosed  patent  has  been  issued  pursuant  to  the  above-noted  case 
and  is  evidence  of  your  title  to  the  land  described  therein. 

This  is  the  original  document  conveying  title  to  the  described  land  from  the 
United  States,  and  it  should  be  kept  in  a  safe  place.  We  also  suggest  that 
you  record  this  document  with  the  County  Clerk  and  Recorder  for  the  county 
in  which  the  land  is  located.  This  recording  preserves  a  permanent  record 
of  the  document  should  the  original  become  lost,  misplaced.or  destroyed. 

Sincerely  yours, 


Name  and  title 


Enclosure 


District  Manager, 


(with  copy  of  patent) 
F.A.A.  ("required  for  Airport  Patents') 
(Other  Federal  Agencies,  as  appropriate) 
County  Assessor 
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Acknowledgment  of  Delivery 

(This  document  will  be  executed  when  the  patent  is  delivered  in  person, 
rather  than  transmitted  by  certified  mail.) 

Serial  Number 


I  hereby  acknowledge  that  Patent  No.  11-22-3333,  dated  May  23,  1986,  was 
received  by  John  J.  Johnson,  Trustee  acting  by  and  on  behalf  of  the  patentee, 


Dated  this  2nd  day  of  June,  19e6  at  Sandstone,  Utah, 


'        (Signature) 
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Letter  to  Right-of-Way  Holder 


Illustration  6 
(III.G) 


IN   REPLY  REFER   TO: 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 


Serial  No.    (R/W  Case) 
Serial  No.    (Patent   case) 


Northwest   Pipeline   Company 

P.O.    Box   1588 

Salt  Lake  City,  Utah  85118 

Gentlemen: 

Our  records  indicate  that  you  are  the  holder  of  right-of-way  C-15333,  which 
was  granted  for  natural  gas  pipeline  purposes  under  Section  28  of  the  Act 
of  February  25,  1920,  as  amended  (30  U.S.C.  185),  and  which  crosses  the 
following  described  land: 

T.  44  N.,  R.  3  W.,  6th  Principal  Meridian,  Colorado 
sec.  20,  N%NW%NW%NEiSW%. 

This  land  has  been  transferred  out  of  Federal  ownership  by  public  sale 
under  Patent  No.  05-83-0018.   The  name  and  address  of  the  patentee  is: 

Mr.  John  Doe 

123  Anywhere  Street 

Somewhere,  USA   12334 

The  patent  was  issued  subject  to  your  right-of-way,  and  the  patentee  has 
succeeded  to  the  interests  of  the  United  States  in  the  right-of-way.   When 
the  right-of-way  expires,  you  will  have  to  negotiate  renewal  and  other  terms 
with  the  new  landowner. 

Sincerely  yours, 


Jim  Smith,  Chief 

Branch  of  Lands  &  Minerals  Operations 


District  Manager,  Canon  City 
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Notice  to  State  Government 


United  States  Department  of  the  Interior 

BUREAU  OF  LAND  MANAGEMENT 


IN  REPLY  REFER  TO: 


Case  No. (s) 


Name  &  Address  of 
State  Agency 

Dear  Sir: 


Pursuant  to  Section  210  of  the  Federal  Land  Policy  and  Management  Act  of 

1976,  I  wish  to  advise  you  that  during  the  month  of  ,  we  issued 

patents  for   (No.)   parcels  of  land  we  recently  sold  under  Sectio 
of  that  act.   The  land  and  the  parties  to  whom  it  was  conveyed  are 
described  as  follows: 


203 


Patent  No. 


Legal  Description 


Patentee(s) 


The  Notice  of  Realty  Action  by  which  this  land  was  identified  as  suitable  for 
disposal  from  Federal  ownership  through  sale  was  made  available  to  the  State 
for  comments. 

Sincerely  yours, 


Name  &  Title 
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Section  203  FLPMA  Sale   -  Minerals   Reserved 


Form  1860-9 
(June  1984) 
Colorado  99999 


QTfje  Uniteo  States  of  America 

Ho  all  to  totjom  tfjtsc  presents  stall  comt,  greeting: 

WHEREAS 

John  C.  Doe  and  Dale  E.  Doe 
are  entitled  to  a   land  patent  pursuant  to  Section  203  of  the 
Act  of  October  21,  1976  (43  U.S.C.  1713),  for  the  following 
described  land: 

Sixth  Principal  Meridian,  Colorado 

T.  3  S. ,  R.  75  W., 

sec.  10,  Nl;NE%,  SE^NEi, 
sec.  11,  NW%SW%. 

containing   160.00  acres. 


NOW  KNOW  YE,    that   there   is,    therefore,    granted   by  the  UNITED 
STATES,   unto  John  C.   Doe  and   Dale   E.   Doe,   the   land  described 
above;  TO  HAVE  AND  TO  HOLD  the   said   land  with  all  the   rights, 
privileges,    immunities  and   appurtenances   of  whatsoever  nature, 
thereunto  belonging,    unto  the  said  John  C.   Doe  and  Dale  E.   Doe, 
their  heirs   and   assigns,    forever;   and 


Patent  Number    05-84-0019 
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Section  203  FLPMA  Sale  -  Minerals  Reserved 


Colorado  99999 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES: 

1.  A  right-of-way  thereon  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States.  Act  of  August  30,  1890 
(A3  U.S.C.  945). 

2.  All  the  mineral  deposits  in  the  lands  so  patented  pursuant  to  the 
Act  of  October  21,  1976  (43  U.S.C.  1719),  including,  without 
limitation,  substances  subject  to  disposition  under  the  general 
mining  laws,  the  general  mineral  leasing  laws,  the  Materials 

Act  and  the  Geothermal  Steam  Act,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect  for,  mine  and  remove 
the  minerals  from  the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the  Interior  may  prescribe. 
This  includes  all  necessary  and  incidental  activities  conducted 
in  accordance  with  the  provisions  of  the  mining,  geothermal 
and  mineral  leasing,  and  material  disposition  laws  in  effect 
at  the  time  such  activities  are  undertaken,  including,  without 
limitation,  necessary  access  and  exit  rights,  all  drilling, 
underground,  open  pit  or  surface  mining  operations,  storage, 
and  transportation  facilities  deemed  necessary  and  authorized 
under  law  and  implementing  regulations. 


Patent  Number  05-84-0019 


BLM  MANUAL 


Rel-    1-1457 
7/24/86 


Illustration  8,  page  3 
Form  1860-10 


H-1862-1  -  PATENT  PREPARATION  AND  ISSUANCE 
Chapter  1 


Section  203  FLPMA  Sale  -  Minerals  Reserved 


Form  1860-10 
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Colorado  99999 


(a)   Unless  otherwise  provided  by  separate  agreement  with  the 
surface  owner,  mining  claimants,  permittees,  licensees>and 
lessees  of  the  United  States  shall  reclaim  disturbed  areas  to 
the  extent  prescribed  by  regulations  issued  by  the  Secretary 
of  the  Interior. 


(b)   All  causes  of  action  brought  to  enforce  the  rights  of  the 
surface  owner  under  the  regulations  above  referred  to  shall  be 
instituted  against  mining  claimants,  permittees,  licensees  and 
lessees  of  the  United  States;  and  the  United  States  shall  not  be 
liable  for  the  acts  or  omissions  of  its  mining  claimants, 
permittees,  licensees. or  lessees. 
This  sale  is  made  under  Section  29  of  the  Act  of  February  25,  1920 
(30  U.S.C.  186),  and  the  Act  of  March  4,  1933  (30  U.S.C.  124),  and  the 
patent  is  issued  subject  to  the  right  of  prior  mineral  permittees  or 
lessees  to  use  so  much  of  the  surface  of  said  land  as  is  required  for 
mineral  leasing  operations  without  liability  to  the  patentees  for  crop 
and  improvement  damage  resulting  from  such  mineral  activity  for  the 
duration  of  oil  and  gas  lease  C-lllll  and  any  authorized  extension  of 
that  lease. 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17,  1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[SEAL] 


Patent  Number        05-84-0019 


Given  under  my  hand,  in    Denver,    Colorado 
the    FOURTEENTH      d>y°f  FEBRUARY  in  the  year 

of  our  Lord  one  thousand  nine  hundred  andEIGHTY-FOUR 
and  of  the  Independence  of  the  United  States  the  two  hundred 

and      EIGHTH . 


By_ 


Mike  Smith,  Deputy  State  Director 
for  Operations 
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Section  203  and   Section  209  FLPMA  Sales 
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Form  1860-9 
(November  1984) 
Colorado   36674-A 
Colorado   38345 


Cfce  WLnittb  &tateg  of  America 

tEo  all  to  tofiom  tfje*t  prefentf  tffoall  come,  fretting: 


WHEREAS 

John  C.  Doe 

is  entitled  to  a  land  patent  pursuant  to  Section  203  of  the  Act  of 

October  21,  1976  (43  U.S.C.  1713),  for  the  following  described  land: 

Sixth  Principal  Meridian,  Colorado 
T.  15  S. ,  R.  95  W., 
sec.  24,  W'sNW's. 

containing  80.00  acres;  and 

WHEREAS,  the  above-mentioned  John  C.  Doe  is  also  entitled  to  a 

patent  pursuant  to  Section  209  of  the  Act  of  October  21,  1976 

(43  U.S.C.  1719),  for  certain  of  the  mineral  deposits  in  the  land 

described  above; 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED  STATES 

unto  John  C.  Doe,  the  land  described  above;  TO  HAVE  AND  TO  HOLD  the 

said  land  with  all  the  rights,  privileges,  immunities,  and 

appurtenances,  of  whatsoever  nature,  thereunto  belonging,  unto  John  C.  Doe, 

his  heirs  and  assigns  forever;  and 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES: 

1.   A  right-of-way  thereon  for  ditches  or  canals  constructed  by  the 

authority  of  the  United  States.   Act  of  August  30,  1890 

(43  U.S.C.  945) ;  and 


Patent  Number    05-84-0041 
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(March  1985) 

Colorado  36674-A 
Colorado  38345 


2.   All  the  oil,  gas  and  coal  deposits  in  the  land  so  patented,  and 

to  it,  its  lessees  and  permittees  the  right  to  explore  for,  drill 

for,  mine,  extract,  remove  the  minerals  owned  by  the  United  States 

under  applicable  law  and  such  regulations  as  the  Secretary  of  the 

Interior  may  prescribe,  including,  without  limitation,  necessary 

access  and  exit  rights  and  the  right  to  conduct  all  necessary  and 

incidental  activities  including,  without  limitation,  all  drilling, 

underground,  open  pit  or  surface  mining  operations,  storage »and 

transportation  facilities  deemed  reasonably  necessary. 

Unless  otherwise  provided  by  separate  agreement  with  the  surface 
owner,  permittees,  licensees  -a,nd  lessees  of  the  United  States  shall 
reclaim  disturbed  areas  to  the  extent  prescribed  by  regulations  issued 
by  the  Secretary  of  the  Interior. 

All  causes  of  action  brought  to  enforce  the  rights  of  the  surface 
owner  under  the  regulations  above  referred  to  shall  be  instituted 
against  permittees  and  lessees  of  the  United  States;  and  the  United 
States  shall  not  be  liable  for  the  acts  or  omissions  of  its  permittees 
and  lessees. 

SUBJECT  TO: 

1.  Those  rights  for  power  transmission  line  purposes  as  have  been  granted 
to  Western  Colorado  Power  Company,  its  successors  and  assigns,  by 
riaht-of-way  Colorado  1534  under  the  Act  of  March  4,  1911,  as  amended 
(43  U.S.C.  961) i    and 

2.  Those  rights  for  oil  and  gas  pipeline  purposes  as  have  been  granted 
to  Trans-Colorado  Pipeline  Company,  its  successors  and  assigns,  by 
right-of-way  Colorado  4276  under  Section  28  of  the  Act  of 
February  25,  1920,  as  amended  (30  U.S.C.  185). 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 

Bureau  of  Land  Management,  in  accordance  with  the  provisions 

of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 

United  States,  caused  these  letters  to  be  made  Patent,  and  the 

[SEAL]  geaj  0f  the  Bureau  to  be  hereunto  affixed. 


Given  under  my  hand,  in  Denver,    Colorado 
the      eighth  day  of    February  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and    eighty-four 
and  of  the  Independence  of  the  United  States  the  two  hundred 


and 


Patent  Number. 


05-84-0041 


th. 


.  v^y^JcrL— 


JND.  Smith,  Deputy  State  Director  for 
Operations 
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Section  209  FLPMA  -  All  Minerals 


Form  1860-8 

(June  1984) 

Colorado  99999 

GTfje  ®mteb  g>tate£  of  America, 

So  all  to  tDtiom  these  presents  stiall  tome,  (greeting: 

WHEREAS 

John  C.    Doe 

is  entitled  to  a  patent  pursuant  to  Section  209  of  the  Act  of 
October  21,  1976  (43  U.S.C.  1719),  for  the  mineral  deposits  in 
the  following  described  land; 

Sixth  Principal  Meridian,  Colorado 
T.  15  S.,  R.  95  W., 
sec.  24,  W%NW%. 

containing  80.00  acres. 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED 
STATES  unto  John  C.  Doe,  the  mineral  deposits  in  the  land  described 
above;  TO  HAVE  AND  TO  HOLD  the  same,  with  all  the  rights,  privileges, 
immunities  and  appurtenances,  of  whatsoever  nature,  thereunto 
belonging  and  heretofore  reserved  unto  the  United  States  in  Patent 
Number   166912,  issued  on  September  14,  1925,  unto  the  said  John  C. 
Doe,  his  heirs  and  assigns,  forever. 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  1 7,  1948  (62  Stat.  476),  has.  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in       Denver,    Colorado 
the  sixteenth  dayof   March  intheyear 

of  our  Lord  one  thousand  nine  hundred  and  eighty-f  ou  r 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and      eighth. 


Patent  Number  05-84-0999 


5mith,  Deputy  State  Director 
for  Operations 
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Section   209   FLPMA   -   Partial   Minerals 


Form  1860-8 
(June  1984) 
Colorado  23456 


®fje  Winitth  States  of  America, 

tto  all  to  hjfjom  tbm  pttgtnta  sfcall  tomt,  fretting: 


WHEREAS 


Jane  Smith 


is  entitled  to  a  patent  pursuant  to  Section  209  of  the  Act  of 
October  21,  1976  (A3  U.S.C.  1719),  for  certain  of  the  mineral 
deposits  in  the  following  described  land: 

Sixth  Principal  Meridian,  Colorado 
T.  15  S„,  R.  95  W., 
sec.  24,  WJgNW^. 

containing  80.00  acres. 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED 
STATES  unto  Jane  Smith,  the  mineral  deposits  in  the  land  described 
above,  except  for  the  coal,  oil  and  gas  deposits  located  therein; 
TO  HAVE  AND  TO  HOLD  the  same  with  all  the  rights,  privileges, 
immunities  and  appurtenances,  of  whatsoever  nature,  thereunto 
belonging  and  heretofore  reserved  unto  the  United  States  in  Patent 
Number   166912,  issued  on  September  14,  1925,  unto  the  said  Jane 
Smith,  her  heirs  and  assigns,  forever. 

The  coal,  oil  and  gas  deposits  located  in  the  land  described 
above  remain  reserved  to  the  United  States  pursuant  to  the  terms  of 
Patent  Number  0166912,  issued  on  September  14,  1925. 

In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17,  1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in      Denver,    Colorado 
'be    twenty-f irstdayof     April  intheyear 

of  our  Lord  one  thousand  nine  hundred  and    eighty- four 
and  of  the  Independence  of  the  United  States  the  two  hundred 

and     eighth. 


Deputy   Director 


Patent  Number     05-84-0199 


Operations 
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Form  1860-8 
(June  1984) 

Colorado   99999 


W\)t  ®mteb  g>tate£  of  America, 

Co  all  to  tot)orn  tftese  prtgcnts  gftall  comt,  greeting: 


WHEREAS 


P   &  S   Company,    Inc., 

is   entitled   to  a    land   patent   pursuant   to  Section  206   of  the  Act   of 
October   21,    1976    (43  U.S.C.    1716),    for  the   following  described   land: 

New  Mexico  Principal  Meridian,    Colorado 
T.   48  N.,    R.    101  W., 
sec. 10,    lot    2. 

containing   0.85  acres. 

NOW  KNOW  YE,    that    there    is,    therefore,    granted   by   the   UNITED 
STATES  unto  P   &  S   Company,    Inc.,    the    land    above   described;    TO  HAVE 
AND  TO  HOLD   the    said    land   with   all   the   rights,    privileges,    immunities 
and   appurtenances,    of  whatsoever   nature,    thereunto  belonging,    unto 
the   P  &  S   Company,    Inc.,    its    successors   and    assigns,    forever;    and 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES,  a  right-of-way 
thereon  for  ditches  or  canals  constructed  by  the  authority  of  the 
United  States.   Act   of  August   30,    1890   (43  U.S.C.    945). 

SUBJECT  TO  those  rights    for   power  transmission   line   purposes   as 
have   been    granted    to  Western   Colorado   Power   Company,    its    successors    or 
assigns,    by   right-of-way   Colorado    1534   under   the  Act    of  March   4,    1911, 

as   amended    (43   U.S.C.    961). 

In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in      Denver,    Colorado 
the      ninth  day of    August  ,       in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  e lgnt  y - r  our 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and     ninth. 


By. 


o. 


0.  Owens,  Chief,  Branch  of  Operations 


Patent  Number       n^-RA-nnQO 
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WHEREAS 


^fje  ®mteb  States  of  America 

Za  all  to  tofjom  Sjese  presents  stall  tome,  greeting: 


County   of  Rio  Blanco,   State   of  Colorado 


is   entitled   to  a  land   patent   pursuant   to  the  Recreation  and   Public 
Purposes  Act   of  June   14,    1926    (44  Stat.    741),   as   amended   and 
supplemented    (43  U.S.C.    869;   869-1  to  869-4),    for  the   following 
described   land: 

Sixth  Principal  Meridian,   Colorado 

T.    1  N.,   R.    101  W., 

sec.    5,    lot   6   of  Tract   39,   Tract  40, 

NE%SW%NW^,   N^SE^NW^;,   N%SE%SE%NW^, 
Ni;SW%NE%,    and   N^S^SW^NE%. 

containing   107.53   acres. 

NOW  KNOW  YE,    that    the  UNITED   STATES    OF  AMERICA,    in   consideration 
of  the  premises,   and    in  conformity  with  the   said  Act   of  Congress, 
HAS   GIVEN  AND   GRANTED,    and   by   these   presents   DOES   GIVE  AND  GRANT 
unto  the  said  County   of  Rio  Blanco,    State   of  Colorado,   the   tract 
above  described,    for  rodeo  grounds   and   public   recreation   facilities 
only;  TO  HAVE  AND  TO  HOLD  the  same,    together  with  all  the  rights, 
privileges,    immunities,    and  appurtenances,    of  whatsoever  nature, 
thereunto  belonging,    unto  the   same  County   of  Rio  Blanco,    State   of 
Colorado,    forever  ;   and 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES : 

1.  A  right-of-way  thereon  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  States.  Act  of  August  30, 
1890   (43  U.S.C.    945);   and 

2.  All   the  mineral  deposits   in  the   lands   so  patented,   and   the 
right    of   the   United   States,    or   persons    authorized   by   the 
United   States,    to  prospect   for,   mine,   and  remove   such 
deposits    from  the   same   under   applicable    laws   and    regulations 
as   the   Secretary   of  .the   Interior  may  prescribe. 


Patent  Number      05- 82 - 0013 
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SUBJECT  TO: 


1.  Those  rights  for  highway  purposes  as  have  been  granted  to 
the  Colorado  State  Highway  Department,  its  successors  or 
assigns,  by  Permit  No.  Denver  056626  under  Section  17  of 
the  Act  of  November  9,  1921  (23  U.S.C.  317),  as  amended;  and 

2.  Those  rights  for  electric  power  distribution  line  purposes 

as  have  been  granted  to  Moon  Lake  Electric  Association,  Inc., 
its  successors  and  assigns,  by  Permit  No.  Colorado  090815 
under  the  Act  of  March  4,  1911  (43  U.S.C.  961),  as  amended; 
and 

This  entry  is  made  under  Section  29  of  the  Act  of  February  20, 
1920  (30  U.S.C.  186),  and  the  patent  is  issued  subject  to  the  rights 
of  prior  permittees  or  lessees  to  use  so  much  of  the  surface  of 
said  land  as  is  required  for  mining  operations  without  compensation 
to  the  patentee  for  damages  resulting  from  proper  mining  operations. 

Provided  that  title  shall  revert  to  the  United  States  upon  a 
finding,  after  notice  and  opportunity  for  a  hearing,  that,  without 
the  approval  of  the  Secretary  of  the  Interior  or  his  delegate,  the 
patentee  or  its  approved  successor  attempts  to  transfer  title  to 
or  control  over  the  lands  to  another,  the  lands  have  been  devoted  to 
a  use  other  than  that  for  which  the  lands  were  conveyed,  or  the 
lands  have  not  been  used  for  the  purpose  for  which  the  lands  were 
conveyed  for  a  5-year  period.   Provided  further  that  the  Secretary 
of  the  Interior  may  take  action  to  revest  title  in  the  United  States 
if  the  patentee  directly  or  indirectly  permits  its  agents,  employees, 
contractors,  or  subcontractors  (including  without  limitation  lessees, 
sublessees,  and  permittees)  to  prohibit  or  restrict  the  use  of  any 
part  of  the  patented  lands  or  any  of  the  facilities  thereon  by  any 
person  because  of  such  person's  race,  creed,  color,  sex,  or  national 
origin. 
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The  grant  of  the  herein  described  lands  is  subject  to  the  following  reservations,  conditions,  and  limitations: 

( 1)  The  patentee  or  his  (its)  successor  in  interest  shall  comply  with  and  shall  not  violate  any  of  the  terms  or 
provisions  of  Title  VI  of  the  Civil  Rights  Act  of  1964  (78  Stat.  241),  and  requirements  of  the  regulations,  as 
modified  or  amended,  of  the  Secretary  of  the  Interior  issued  pursuant  thereto  (43  CFR 1 7)  for  the  period  that 
the  lands  conveyed  herein  are  used  for  the  purpose  for  which  the  grant  was  made  pursuant  to  the  act  cited 
above,  or  for  another  purpose  involving  the  provision  of  similar  services  or  benefits. 

(2)  If  the  patentee  or  his  (its)  successor  in  interest  does  not  comply  with  the  terms  or  provisions  of  Title  VI  of 
the  Civil  Rights  Act  of  1964,  and  the  requirements  imposed  by  the  Department  of  the  Interior  issued 
pursuant  to  tnat  title,  during  the  period  during  which  the  property  described  herein  is  used  for  the  purpose 
for  which  the  grant  was  made  pursuant  to  the  act  cited  above,  or  for  another  purpose  involving  the 
provision  of  similar  services  or  benefits,  the  Secretary  of  the  Interior  or  his  delegate  may  declare  the  terms 
of  this  grant  terminated  in  whole  or  in  part. 

(3)  The  patentee,  by  acceptance  of  this  patent,  agrees  for  himself  (itself)  or  his  (its)  successors  in  interest 
that  a  declaration  of  termination  in  whole  or  in  part  of  this  grant  shall,  at  the  option  of  the  Secretary  or  his 
delegate,  operate  to  revest  in  the  United  States  full  title  to  the  lands  involved  in  the  declaration. 

(4)  The  United  States  shall  have  the  right  to  seek  judicial  enforcement  of  the  requirements  of  Title  VI  of  the 
Civil  Rights  Act  of  1964,  and  the  terms  and  conditions  of  the  regulations,  as  modified  or  amended,  of 
Secretary  of  the  Interior  issued  pursuant  to  said  Title  VI,  in  the  event  of  their  violation  by  the  patentee. 

(5)  The  patentee  or  his  (its)  successor  in  interest  will,  upon  request  of  the  Secretary  of  the  Interior  or  his 
delegate,  post  and  maintain  on  the  property  conveyed  by  this  document  signs  and  posters  bearing  a  legend 
concerning  the  applicability  of  Title  VI  of  the  Civil  Rights  Act  of  1964  to  the  area  or  facility  conveyed. 

(6)  The  reservations,  conditions,  and  limitations  contained  in  paragraphs  (1)  through  (5)  shall  constitute  a 
covenant  running  with  the  land,  binding  on  the  patentee  and  his  (its)  successors  in  interest  for  the  period  for 
which  the  land  described  herein  is  used  for  the  purpose  for  which  this  grant  was  made,  or  for  another 
purpose  involving  the  provision  of  similar  services  or  benefits. 

(7)  The  assurances  and  covenant  required  by  sections  (1) — (6)  above  shall  not  apply  to  ultimate 
beneficiaries  under  the  program  for  which  this  grant  is  made.  "Ultimate  beneficiaries"  are  identified  in  43 
CFR  17.12(h). 


[seal] 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in  Denver,    Colorado 
thetwenty-seventhlay  of    August  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and   eighty-two 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and     seventh 


By_ 


■XLWv— '^&*- — - 


Joe   Stiith,    Chief,    Division   of   Operations 
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®f)e  aimteb  States  of  America, 

tto  all  to  toijom  tfjese  presents  stall  come,  greeting: 


WHEREAS 

Earl  Billmire  and  Hallie  Billmire 

are  entitled  to  a  land  patent  pursuant  to  the  Act  of  December  22, 
1928,  as  amended,  (43  U.S.C.  1068-1068b),  for  the  following 
described  land: 

Michigan  Meridian,  Michigan 
T.  6  S.,  R.  8  E., 

sec.  5,  lot  1  and  2. 


containing  40.48  acres  . 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED 
STATES  unto  Earl  Billmire  and  Hallie  Billmire,  the  land  described 
above;  TO  HAVE  AND  TO  HOLD  the  land  with  all  the  rights,  privileges, 
immunities,  and  appurtenances,  of  whatsoever  nature,  thereunto 
belonging,  unto  Earl  Billmire  and  Hallie  Billmire,  and  to  their 
heirs  and  assigns  forever;  and 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES  all  mineral 
deposits  in  the  land  so  patented,  and  to  it,  or  persons  authorized 
by  it,  the  right  to  prospect  for,  mine,  and  remove  such  deposits 
from  the  same  under  applicable  law. 

In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has.  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in     Alexandria,    Virginia 
the  twenty-eighthday of  July  intheyear 

of  our  Lord  one  thousand  nine  hundred  and  eighty- four 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and     ninth. 


By    '  *^ft-^->|ra^ 

Mary  Roe,  thief, 


o**_ 


Branch  of  Lands 
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®fje  Untteb  States  of  America, 

Ho  all  to  tohom  ti)tst  prejtrnts  gftall  tomt,  grttting: 


WHEREAS 


Ernest   Lee   Mayton 


is   entitled   to  a   land   patent   pursuant   to  the  Act   of  December  22, 
1928,    as   amended,    (43  U.S.C.    1068-1068b)    for   the   following 
described    land; 

St.    Stephens   Meridian,    Alabama 

T.    13   N.,    R.    2   E., 
sec.    8,   N%SW^. 

containing  79.88  acres. 

NOW  KNOW  YE,    that    there    is    therefore,    granted    by   the  UNITED 
STATES   unto  Ernest   Lee  Mayton  the   land   described   above;   TO  HAVE 
AND  TO  HOLD   the   land  with  all  the  rights,    privileges,    immunities, 
and   appurtenances,    of  whatsoever  nature,    thereunto  belonging, 
unto  Ernest  Lee  Mayton,    and   to  his   heirs   and   assigns   forever. 


[seal] 


Patent  Number  61-84-0009 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in  Alexandria,    Virginia 
the     fourth  day  of   August  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  eighty- four 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and     ninth. 


By_ 


£ 


Johnwe,  Chief,  Branch  of  Lands 
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Idaho  4755 


Efje  Untteb  &tateg  of  America 

So  all  to  toijom  tj>«t  presents  stall  come,  greeting: 

WHEREAS 

Lawrence  Riggins,  Helen  C.  Riggins, 
Sid  Blair,  Mary  Jane  Blair, 
L.  R.  Glass,  and  Janice  Glass 

are  entitled  to  a  land  patent  pursuant  to  the  Act  of  March  20, 

1922,  as  amended  (16  U.S.C.  485),  for  the  following  described 

lands : 

Boise  Meridian,  Idaho 

T.  3  N.,  R.  10  E., 

sec.  10,  S%SE%. 

containing  80.00  acres. 

NOW  KNOW   YE,    that    there    is    therefore,    granted   by   the  UNITED 

STATES   unto  the  above  named   claimants   the   land   described   above; 

TO  HAVE  AND   TO  HOLD   the    land   with   all   the   rights,    privileges, 

immunities,   and   appurtenances,    of  whatsoever   nature,    thereunto 

belonging,    unto  the   said   claimants,   and   to-their  heirs   and   assigns, 

forever j   and 

EXCEPTING  AND   RESERVING   TO  THE  UNITED   STATES: 

1.     A  right-of-way  thereon   for  ditches   or  canals 

constructed  by   the  authority  of   the  United 

States-      Act   of  August   30,    1890   (43  U.S.C.    945);   and 
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2.   An  easement  for  the  existing  Abbott  Gulch  Road  No. 

70060,  over  and  across  the  S%SE%,  Section  10,  T.  3  N., 

E.  10  E.,  being  66  feet  in  width,  lying  equally  on  each 

side  of  the  centerline  with  additional  width  for  cuts  and 

fills;  and  centerline  of  the  road  enters  the  tract  38.0 

feet  east  of  the  south  quarter  corner  of  Section  10  and 

runs  through  the  tract  in  a  northeast  direction  for 

approximately  2,840.0  feet,  leaving  the  tract  1,199.6  feet 

north  of  the  southeast  corner  of  Section  10. 

Provided,  that  if  for  a  period  of  5  years,  the  United  States, 

or  its  assigns,  shall  cease  to  use,  or  preserve  for  prospective  future 

use,  the  above  road,  or  any  segment  thereof,  for  the  purposes  reserved, 

or  if  at  any  time  the  Regional  Forester  determines  that  the  road,  or 

any  segment  thereof,  is  no  longer  needed  for  the  purposes  reserved, 

the  easement  traversed  thereby  shall  terminate.   In  the  event  of 

such  nonuse  or  of  such  determination  by  the  Regional  Forester,  the 

Regional  Forester  shall  furnish  to  the  patentee,  their  heirs  or 

assigns,  a  statement  in  recordable  form  evidencing  termination. 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in      Boise,    Idaho 
t-he   eleventh  day  of    November  intheyear 

of  our  Lord  one  thousand  nine  hundred  and    seventy- five 
and  of  the  Independence  of  the  United  States  the  two  hundredth . 


B.v_ 


<^JL-.bL   Qov^Bva^o-^- 


Wm.  L.  Mathews,  State  Director 
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Cfje  ®mteo  States:  of  America 

tSo  all  to  Inborn  tfjtse  presents  (tall  come,  greeting: 

WHEREAS 

Amcor,    Inc. 

is   entitled   to 

a   land   patent  pursuant   to  the  Act   of  May   31, 

1962    (76  Stat. 

89),    for   the   following  described    land: 

Boise  Meridian,    Idaho 
T.   2  N.,   R.   37   E., 

sec.   25,    lot    14. 
containing  34.36  acres. 

NOW  KNOW  YE,    that    there    is    therefore,    granted   by   the  UNITED 
STATES,    unto  Amcor,    Inc.,    the    land   described   above;   TO  HAVE  AND 
TO  HOLD  the  said   land  with  all  the  rights,   privileges,    immunities, 
and   appurtenances,    of  whatsoever  nature,    thereunto  belonging, 
unto  the  said  Amcor,    Inc.,    its   successors   and   assigns,    forever;  and 

EXCEPTING  AND   RESERVING  TO  THE  UNITED   STATES  : 

1.     A  right-of-way  thereon   for  ditches   or   canals   constructed 

by  the  authority  of  the  United  States.     Act   of  August   30, 

1890   (43  U.S.C.    945)}   and 
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2.  A  30-foot   road   reservation  along  and   parallel  to  the 
northeasterly  boundary  of  the   lot   for  public  access 
road   to  be   constructed   by   the   authority   of   the  United 
StatesJ  and 

3.  An  easement   over  and   across   a    100-foot   strip  along  and 
parallel  to  the  westerly  boundary  of   the   lot   for  access 
and   recreational   use   of   the    people   of   the  United   States 
generally  and   for  public   access  roads   and   recreational 
facilities   constructed  by  the  authority  of  the  United 
States j   and 

4.  All  coal,    oil,    gas,    oil  shale,   phosphate,   potash,    sodium, 
native  asphalt,    solid   and   semi-solid   bitumen,    and 
bituminous   rock    (including  oil   impregnated  rock   or   sand 
from  which   oil   is   recoverable   only  by   spe  c  ial  treatment 
after   the  deposit   is   mined   or  quarried),    together  with 
the  right   to  prospect    for,   mine,   and  remove  the   same, 
pursuant   to  Section  3   of   the  Act    of  May   31,    1962. 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


PatentNumber  U-82-0010 


GrvEN  under  my  hand,  in     Boise,    Idaho 
the     seventeenth  day  of   December      _     intheyear 
of  our  Lord  one  thousand  nine  hundred  and      eighty-one 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and       sixth. 


Roy   Smithy  Chief,    Division   of  Operations 
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tEfje  Winittb  &tateg  of  America 

Co  all  In  toljom  tt)tit  prectntf  (ball  come,  fretting: 

WHEREAS 

David   L.   Whitney 

is  entitled   to 

a   land   patent   pursuant   to  the  Act   of  March  3,    1877, 

as   amended   and 

supplemented    (43  U.S.C.    321,   et   sea..),    for  the 

following  described   land: 

Boise  Meridian,    Idaho 
T.    5  S.,   R.   4  E., 

sec.   35,  W%. 

containing  320.00  acres. 

NOW  KNOW  YE,    that   there   is,   therefore,    granted  by  the  UNITED 

STATES   unto  David  L.   Whitney  the   land   described   above;   TO  HAVE 

AND  TO  HOLD  the   land  with  all   the  rights,   privileges,    immunities, 

and   appurtenances,    of  whatsoever  nature,    thereunto  belonging, 

to  David  L.  Whitney,    and   to  his   heirs   and   assigns,    forever;     and 

EXCEPTING  AND   RESERVING  TO  THE  UNITED  STATES : 

1.  A  right-of-way  thereon   for  ditches   or   canals  constructed 
by  the  authority  of  the  United   States.     Act   of  August   30, 

1890   (43  U.S.C.   945);   and 

2.  All  the   oil  and   gas  in  the  lands   so  patented,   and   to  it,    or 
persons   authorized  by   it,    the  right   to  prospect   for,   mine, 
and  remove   such  deposits   from  the  same   upon   compliance 
with  the  conditions  and   subject   to  the  provisions  and 
limitations   of  the  Act   of  July   17,    1914,    as   supplemented 
(30  U.S.C.    121-124);   and 
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SUBJECT  TO: 

1.  Those  rights   for   irrigation  purposes   granted  to 

Roger  G.  Young,  et  al.,  their  successors  or  assigns,  by 
right-of-way  No.  1-2406  pursuant  to  the  Act  of  March  3, 
1891,   as   amended    (43  U.S.C.    946-949);   and 

2.  Those  rights   for  transmission   line  purposes   granted   to 
Idaho  Power  Company,    its   successors   or  assigns,   by 
right-of-way  No.    1-2801,   pursuant   to  the  Act   of 
March  4,    1911,   as   amended    (43  U.S.C.    961),   as   to 

the  S^SW%  of  said   section. 


[seal] 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in     Boise,    Idaho 
*•»      seventh  day  of    September         in  the  year 

of  our  Lord  one  thousand  nine  hundred  and      seventy- five 
and  of  the  Independence  of  the  United  States  the  two  hundred-th  • 


By_ 


kX^jsL 


Wm.   L.   Brown,   State  Director 
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H\)t  IBnittb  States  of  America 

So  all  to  Inborn  tfteie  present*  fftall  come,  greeting: 


WHEREAS 


Askinuk  Corporation 


is  entitled  to  a  patent  pursuant  to  Sec.  14(a)  of  the 
Alaska  Native  Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601,  1613(a),  of  the  surface  estate 
in  the  following-described  lands: 

U.S.  Survey  No.  4099,  Alaska,  lot  3,  situated  near 
the  mouth  of  the  Kun  River  in  the  village  of 
Scammon  Bay  and  the  designation  of  U.S.  Location 
Monument  No.  4099. 


Containing  1.28  acres. 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by 
the  UNITED  STATES  OF  AMERICA,  unto  the  above-named 
corporation  the  surface  estate  in  the  lands  above 
described;  TO  HAVE  AND  TO  HOLD  the  said  estate  with 
all  the  riqhts,  privileges,  immunities,  and 
appurtenances,  of  whatsoever  nature,  thereunto 
belonging,  unto  the  said  corporation,  its  successors 
and  assigns,  forever;  and 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES  from 
the  lands  so  qranted: 

1.  The  subsurface  estate  therein,  and  all 
rights,  privileges,  immunities,  and 
appurtenances,  of  whatsoever  nature,  accruing 
unto  said  estate  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601,  1613(f);  and 

2.  Pursuant  to  Sec.  17(b)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18,  1971, 
43  U.S.C.  1601,  1616(b),  the  following  public 
easement,  referenced  by  easement 
identification  number  (EIN)  on  the  easement 
map  attached  to  this  document,  a  copy  of 
which  will  be  found  in  case  file  F-14929-EE, 
is  reserved  to  the  United  States.   All 
easements  are  subject  to  applicable  Federal, 
State,  or  Municipal  corporation  regulation. 
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F-14929-A 


TO: 


The  following  is  a  listing  of  uses  allowed 
for  this  type  of  easement.  Any  uses  which 
are  not  specifically  listed  are  prohibited. 

25  Foot  Trail  -  The  uses  allowed  on 
a  twenty-five  (25)  foot  wide  trail 
easement  are:   travel  by  foot, 
dogsled,  animals,  snowmobiles,  two- 
and  three-wheel  vehicles,  and  small 
all-terrain  vehicles  (less  than 
3,000  lbs.  Gross  Vehicle  Weight 
(GVW) ) . 

(EIN  3  Dl)  An  easement  for  a  proposed 
access  trail  twenty-five  (25)  feet  in 
width  from  Scammon  Bay  in  Sec.  10, 
T.  20  N. ,  R.  90  W.,  Seward  Meridian, 
southeasterly  to  isolated  public  lands 
in  Tps.  19  and  20  N.,  R.  89  W. ,  Seward' 
Meridian.   The  uses  allowed  are  those 
listed  above  for  a  twenty-five  (25)  foot 
wide  trail  easement. 
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F-14929-A 


2.    Requirements  of  Sec.  14(c)  of  the  Alaska 

Native  Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601,  1613(c) 
that  the  grantee  hereunder  convey  those 
portions,  if  any,  of  the  lands  hereinabove 
granted  as  are  prescribed  in  said  section. 


[seaG 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat  476),  haa,  in  the  name  of  the 
United  State*,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in    ANCHORAGE,     ALASKA 
the    28th  dayof     SEPTEMBER    intheyear 

of  our  Lord  one  thousand  nine  hundred  and     EIGHTY-FOUR 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and  NINTH. 


Patent  Number 


5t  -84-0792 


'<yA^*<i^x^^ 


Ann  Joli2>6on 

Chief,  Branch  of  ANCSA 
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ANCSA    -   Subsurface   Estate 


Form  1860-9 
(June  1984) 
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WHEREAS 


tfTfje  ©niteb  States  of  America 

Co  all  to  toftom  t&«e  prtfentf  (toll  come,  •cteting: 


Calista  Corporation 

is  entitled  to  a  patent  pursuant  to  Sec.  14(f)  of  the 
Alaska  Native  Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601,  1613(f),  of  the  subsurface 
estate  reserved  to  the  United  States  in  the 
hereinbelow-ident if ied  patent  for  the  surface  estate 
in  the  f ollowinq-descr ibed  lands: 


Patent   No. 


50-84-0792 


U.S.  Survey  No.  4099,  Alaska,  lot  3,  situated  near 
the  mouth  of  the  Kun  River  in  the  village  of 
Scammon  Bay  and  the  designation  of  U.S.  Location 
Monument  No.  4099. 


Containing  1.28  acres. 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by 
the  UNITED  STATES  OF  AMERICA,  unto  the  above-named 
corporation  the  subsurface  estate  in  the  lands  above 
described;  TO  HAVE  AND  TO  HOLD  the  said  estate  with 
all  the  riqhts,  privileges,  immunities,  and 
appurtenances,  of  whatsoever  nature,  thereunto 
belonging,  unto  the  said  corporation,  its  successors 
and  assigns,  foreverj  and 
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F-14929-A 


2. 


to  the  complete  enjoyment  of  all  rights, 
privileges,  and  benefits  thereby  granted  to 
him;  and 

The  requirements  of  Sec.  14(f)  of  the  Alaska 
Native  Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601,  1613(f),  that  the  right 
to  explore,  develop,  or  remove  minerals  from 
the  subsurface  estate  in  the  lands  herein 
conveyed  which  are  within  the  boundaries  of 
the  Native  village  of  Scammon  Bay  shall  be 
subject  to  the  consent  of  Askinuk 
Corporation. 


[seal] 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provision* 
of  the  Act  of  June  17, 1948  (62  Stat  476),  ha»,  in  the  name  of  the 
United  States,  caused  these  letters  to  bo  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in     ANCHORAGE,     ALASKA 
the     28  th  day  of     SEPTEMBER    in  the  year 

of  our  Lord  one  thousand  nine  hundred  and     EIGHTY-FOUR 
and  of  the  Independence  of  the  United  States  the  two  hundred 

and   NINTH. 


er,"_C  i_r>-^no 
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Mineral  Patent 


Form  1860-8 
(June  1984) 
Riverside 
07215 


Cfje  Wlnitth  States  of  America, 

So  all  to  tofjom  tijtse  prrstntff  sbaU  come,  greeting: 

WHEREAS 

The  United  States  Steel  Corporation 

is  entitled  to  a  land  patent  pursuant  to  the  general  mining  laws, 
R.S.  2325,  as  amended,  (30  U.S.C.  29)  for  the  lands  enbraced  within 
the  Man  #5,  Man  #6,  Man  #7,  Man  #8,  Man  #10,  Man  #11,  Man  #15,  and 
Man  #17  lode  mining  claims,  designated  and  described  as; 

Survey  No.  6716,  embracing  a  portion  of  Sec.  4,  T.  6  N., 
R.  3  E.,  San  Bernardino  Meridian,  in  an  unorganized  mining  district, 
San  Bernardino  County,  California,  the  said  claims  being  more 
particularly  described  in  the  official  field  notes  and  depicted  on 
the  official  plat,  which  are  expressly  made  a  part  of  this  patent 
and  copies  of  which  are  attached  hereto;  aggregating  180.445  acres. 


NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED 
STATES  unto  the  United  States  Steel  Corporation  the  lands  above 
described;  TO  HAVE  AND  TO  HOLD  the  said  lands  with  all  the  rights, 
privileges,  immunities,  and  appurtenances,  of  whatsoever  nature, 
thereunto  belonging,  unto  the  United  States  Steel  Corporation,  its 
successors  and  assigns,  forever;  and 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES  a  right-of- 
way  thereon  for  ditches  or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30,  1890  (43  U.S.C.  945). 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17,  1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Patent  Number       04-85-    9999 


Given  under  my  hand,  in    Sacreraento,    California 
the  SIXTEENTH  day  of     APRIL  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  EIGHTY -FIVE 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and  SIXTH. 


By_ 


n^Sm 


>^-v\^-^Jl4 — 


Jim^mith,    Chief,    Branch   of  Lands 
Operations 
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Chapter  2  -  EXCEPTIONS  AND  SPECIAL  INSTRUCTIONS 


I.  Amendatory  Patents. 

Section  316  of  FLPMA  autnorizes  the  correction  of  patents  or  other 
documents  of  conveyance.   Amendatory  patents  are  also  known  as  curative, 
corrective,  or  lieu  patents.   Such  patents  are  issued  to  remedy  defects  or 
correct  errors  in  patents  previously  issued.   Tnese  consist  of  2  major  types. 
A  new  and  perfect  patent  is  issued  when  the  official  record  does  not  provide 
sufficient  evidence  of  transfer,  e.g.,  not  signed.   These  patents  snail  be 
identical  to  the  original  patent.   A  new  and  correct  patent  is  issued  to 
correct  a  spelling  error,  typographical  error  in  legal  description,  or  a 
similar  error.   These  patents  utilize  current  format  witn  reference  to  tne 
original  Act.   (See  Illustrations  1  through  3  for  samples.) 

A.   Procedures  for  Amendatory  Patents. 

1.  Patent  Number.   The  amendatory  patent  is  issued  under  the  same  case 
number  as  the  original  patent,  but  the  patent  is  numbered  in  sequence  from  the 
current  fiscal  year  Patent  Control  Log. 

2.  Format.   In  addition  to  being  identical  to  the  original  patent,  the 
amendatory  patent  must  contain  a  reference  to  the  original  patent:  for  a  new 
and  perfect  patent,  "This  patent  is  granted  as  and  for  a  patent  intended  to 

have  been  granted  and  issued  on    (date) ,  but  the  issuance  of  which  is 

not  sufficiently  evidenced  by  the  records  of  the  Bureau  of  Land  Management;" 
for  a  new  and  correct  patent,  "This  patent  is  issued  in  lieu  of  (Patent  No. 
00-00-0000  or  one  dated  mm/dd/yyyy),  wnich  nas  been  cancelled  because  of  an 
error  in  the  (type  of  error)." 

II.  Supplemental  Patents. 

Supplemental  patents  are  issued  to  cover  lands  or  rights  to  wnich  tne 
patentee  is  entitled,  but  wnicn  were  omitted  from  a  previously  issued  patent. 
For  example,  in  mining  cases,  a  supplemental  patent  may  include  additional 
mining  claims  or  millsites  included  in  the  original  patent  application  which 
were  not  previously  clearlisted.   (See  Illustrations  4  and  5.) 

A.   Procedures  for  Supplemental  Patents. 

1.  Patent  Number.  The  supplemental  patent  is  issued  under  the  same 
case  number  as  the  original  patent,  but  the  patent  is  numbered  in  sequence 
from  the  current  fiscal  year  Patent  Control  Log. 

2.  Format.   Use  the  regular  format  when  issuing  a  supplemental  patent. 
Reference  must  be  made  thereon  to  the  original  patent  substantially  as;  "This 
patent  is  supplemental  to  patent    (number)    issued  on    (date)    and  is 
issued  for  the  purpose  of   (state  reason) 
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III.  Airport  Patents. 

Use  Form  18b0-y  for  the  first  page  and  blame  bond  quality  paper,  8  1/2  x 
11",  tor  all  succeeding  pages,  including  tne  last  page.  (See  Illustration  o 
for  an  example.) 

A.   Procedures  for  Airport  Patents. 

1.  Approval .   Send  the  patent  to  the  Director  (321)  for  approval  and 
execution. 

2.  Numbering.   Wnen  the  signed  patent  is  returned  to  tne  State  Office, 
assign  tne  next  patent  number  in  sequence  from  the  Patent  Control 
Log,  and  affix  the  official  seal. 

3.  Distribution.   Refer  to  Chapter  1,  III.F.3  for  distriDution.   Also 
send  a  copy  of  the  patent  to  the  Administrator,  Federal  Aviation 

1        Administration. 

IV.  Indian  Patents. 

I'ne  State  Office  concerned  issues  Indian  trust  and  fee  patents  in 
accordance  witn  tne  policy  and  procedures  in  B  and  C  below  (see  Illustrations 
7-10). 

A.   BacKground. 

Pursuant  to  the  general  allotment  act  of  February  8,  1687,  as  amended  (25 
U.S.C.  331),  and  certain  specific  laws  tor  named  tribes  of  Indians,  allotments 
of  land  on  tne  reservations  were  made  to  individual  Indians  residing  thereon. 

1.   Allotment  Schedule.   After  the  lands  were  selected  and  allotted  to 
each  Indian,  a  scneduie  or  list  thereof  was  prepared  showing  the  name  and 
other  identification  of  tne  Indian  and  the  description  of  the  land  allotted  to 
him.   Each  schedule  was  approved  by  officials  of  the  Bureau  of  Indian  Affairs 
and  the  Department.   Tnereafter,  a  trust  patent  was  issued  for  each  allotment, 
the  trust  period  recited  therein  being  25  years.   These  trust  periods  nave 
been  extended  from  time  to  time  by  Acts  of  Congress  or  Executive  Orders, 
including  the  general  extension  pursuant  to  Executive  Order  No.  1U191  dated 
December  13,  iy50  (15  F.R.  888y).   This  Order  extended  all  trust  periods 
expiring  in  1951  for  an  additional  25  years  in  all  cases  except  those  where 
the  Congress  has  specifically  reserved  to  itself  the  autnority  to  extend  tne 
trust  on  tribal  or  individual  Indian  lands. 
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2.   BIA  Request.   The  BIA  field  office  nas  jurisdiction  over  the 
reservation  (Title  25  CFR).   The  concerned  office  submits  a  request  to  BLM 
for  the  issuance  of  a  trust  or  fee  patent  to  the  Indian,  his  heirs,  the 
purchaser,  or  other  party  to  whom  trust  or  fee  title  is  to  be  granted.   Tne 
request  may  include  all  the  land  in  the  allotment  or  undivided  interests 
therein  or  in  portions  of  the  surface  or  minerals  or  both.   Some  requests 
include  all  or  portions  of  more  than  one  allotment.   The  request  is  the 
equivalent  of  the  executed  certificate  used  Dy  this  Bureau.   Indian  patent 
requests  for  fee  patents  no  longer  require  any  reference  to-  mortgages  or  to 
debts  contracted  prior  to  the  date  of  tne  patent. 

B.  Disclosure  of  Status  of  Action.   Do  not  reveal  to  tne  general  public 
status  of  action  on  a  request  for  issuance  of  Indian  fee  patents  until  15 
days  after  patent  is  issued  or  the  request  is  rejected.   Status  of  action 
may  be  given  to  the  applicant,  his  attorney,  or  a  Congressman  acting  in  the 
applicant's  behalf  (see  25  CFR  152.3). 

C.  Procedures  for  Issuing  Patents  for  Indian  Allotments. 

Responsible 

Office/Official     Step  Action 

Field  Office  -        1    Submits  request  to  BLM  State  Office  for 
BIA  issuance  of  trust  or  fee  patent. 

State  Office  -        2    Receives  and  serializes  request. 
BLM 

3  Examines  the  letter  of  request  for  completeness. 

4  Checks  survey  plats  to  determine  tne  accuracy  of 
the  land  description. 

5  If  the  request  is  not  acceptable,  returns  it  to 
the  BIA  field  office  tor  correction  or  a  new 
request.   When  a  corrected  or  new  request  is 
received,  begin  Processing  at  Step  3. 

6  Prepares  original  and  carbon  copy  of  patent  using 
appropriate  format. 

7  Stamps  the  patent  number  and  date  on  the  letter 
of  request  with  the  next  regular  patent  number  in 
sequence  from  the  Patent  Control  Log. 

8  Sends  the  original  patent  to  the  BIA  field  office. 

9  Files  the  carbon  copy  in  the  patent  volume.   The 

BIA  letter  of  request  is  tiled  in  tne  case  file, 

with  a  machine  copy  of  the  issued  patent. 
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Illustration  1 
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Ne 


w  and  Perfect  Patent  -  Where  Patent  Record  was  Unsigned 


Form  1860-8 
(June  1984) 

Certificate  No.    1907 

®fje  Umteb  States  of  America, 

So  all  to  tnhom  ftese  presents  sljall  come,  ©reeling: 

Whereas  Edward  Sims  of  Jefferson  County  has  deposited  in  the 
General  Land  Office  of  the  United  States,  a  certificate  of  the 
Register  of  the  Land  Office  at  Tuskaloosa  in  Alabama  whereby  it 
appears  that  full  payment  has  been  made  by  the  said  Edward  Sims 
according  to  the  provisions  of  the  Act  of  Congress  of  the  24th  of 
April,  1820,  entitled  "An  act  making  further  provision  for  the 
sale  of  the  Public  Lands,"  for  the  East  half  of  the  South  East 
quarter  of  section  twenty  six  in  Township  twenty  one  of  Range 
Eleven  (West)  in  the  District  of  Tuskaloosa  and  state  of  Alabama 
containing  eighty  acres  according  to  the  official  plat  of  the 
survey  of  the  said  Lands,  returned  to  the  General  Land  Office  by 
the  Surveyor  General,  which  said  tract  has  been  purchased  by  the 
said  Edward  Sims 

NOW  KNOW  YE,  That  the  UNITED  STATES  OF  AMERICA,  in  consider- 
ation of  the  premises,  and  in  conformity  with  the  several  acts  of 
Congress,  in  such  case  made  and  provided,  have  Given  and  Granted, 
and,  by  these  presents  do  give  and  grant,  unto  the  said  Edward 
Sims  to  his  heirs  the  said  tract  above  described:   To  Have  and  to 
Hold  the  same,  together  with  all  the  rights,  privileges,  immunities, 
and  appurtenances,  of  whatsoever  nature,  thereto  belonging,  unto 
the  said  Edward  Sims  and  to  his  heirs  and  assigns  forever.  • 

This  patent  is  granted  as  and  for  a  patent  intended  to  have  been 
granted  and  issued  on  April  12,  1824,  but  the  issuance  of  which 
is  not  sufficiently  evidenced  by  the  records  of  the  Bureau  of  Land 
Management . 


[seal] 


Patent  Number     61-80-0067 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in  Alexandria,    Virginia 
the  SEVENTEENTH    day  of      April  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and    E IG  HTY 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and       fourth. 


Jeff  Brown,  Chief,  Branch  of  Lands 
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New  and  Correct  Patent  -  Error  in  Legal  Description 


Form  1860-8 

(June  1984) 

Certificate  No.    13456 


W$t  ®mteb  States  of  America, 

So  all  to  tDfjom  fytst  presents  dxll  come,  ©rcttinfj: 


WHEREAS,  a  Certificate  of  the  Land  Office  at  Palmyra,  Missouri, 
is  now  deposited  in  the  Bureau  of  Land  Management,  whereby  it  appears 
that  full  payment  has  been  made  by  Alexander  Thompson,  according  to 
the  provisions  of  the  Act  of  April  24,  1820  (3  Stat.  566),  for  the 
following  described  land: 

Fifth  Principal  Meridian,  Missouri. 
T.  54  N.  R.  11  W., 

Sec.  3,  NE%SE%,  W^SE^;  and  NE%NE%. 


The  area  described  contains  150.57  acres,  according  to  the 
official  plat  of  the  survey  of  the  said  land,  on  file  in  the  Bureau 
of  Land  Management : 


• 


NOW  KNOW  YE,  that  the  UNITED  STATES  OF  AMERICA,  in  considera- 
tion of  the  premises,  and  in  conformity  with  the  several  Acts  of 
Congress,  in  such  case  made  and  provided,  HAS  GIVEN  AND  GRANTED,  and 
by  these  presents  DOES  GIVE  AND  GRANT,  unto  the  said  Alexander 
Thompson,  and  to  his  heirs,  the  land  above  described:   TO  HAVE  AND 
TO  HOLD  the  same,  together  with  all  the  rights,  privileges,  immuni- 
ties, and  appurtenances,  of  whatsoever  nature,  thereunto  belonging, 
unto  the  said  Alexander  Thompson,  and  to  his  heirs  and  assigns,  for- 
ever. 

This  patent  is  issued  in  lieu  of  one  dated  September  1,  1838, 
which  has  been  cancelled  because  of  an  error  in  the  land  description. 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in    Alexandria,    Virginia 
the       THIRTEENTH  day  of  FEBRUARY  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and      E IGHTY 
and  of  the  Independence  of  the  United  States  the  two  hundred 

and   fourth. 


By   \  n^.      > 
Jerf  Brown, 


Chief,  Branch  of  Lands 
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Form  1860-9 

(June  1984) 

Colorado  35054 

%\>t  ®ntteb  States  of  America 

tto  all  to  torjom  tftetfe  presents  (ball  come,  greeting: 

WHEREAS 

Marion   K.    Lufski 

is   entitled   to 

a  Land   Patent   pursuant   to  Section  203   of  the  Act 

of  October  21, 

1976    (43  U.S.C.    1713),    for   the   following 

described    land 

Sixth  Principal  Meridian,   Colorado 

T.    16   S.,   R.   45  W. 

sec.   4,    lot    12. 

containing  65.23  acres: 

STATES,    unto  the   above-named  Marion  K.   Lufski  the   land   above- 
described;   TO  HAVE  AND  TO  HOLD   the   said    land   with   all   the   rights, 
privileges,    immunities,   and   appurtenances,    of  whatsoever  nature, 
thereunto  belonging,    unto  the   said  Marion  K.   Lufski,    his   heirs 
and  assigns,    forever;   and 
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Colorado  35054 


EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES  : 

1.  A  right-of-way  thereon  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  the  mineral  deposits  in  the  land  so  patented,  and  to 
it,  or  persons  authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe.   Section  209  of  the  Act  of 
October  21,  1976  (43  U.S.C.  1719). 

This  patent  is  issued  in  lieu  of  Patent  No.  05-84-0006,  dated 
December  9,  1983,  which  has  been  cancelled  because  of  an  error 
in  the  spelling  of  the  patentee's  name. 


[seal] 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

GivENunder  my  hand,  in  Denver  ,    Colorado 
the   Twenty-third  day  of         March  intheyear 

of  our  Lord  one  thousand  nine  hundred  and    eighty-four 
and  of  the  Independence  of  the  United  States  the  two  hundred 


and  eighth . 


By_ 


^^f 77-^22^ 
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(June  1984) 
BLM  042829 


GTfje  ®mteb  &tateg  of  America, 

£o  all  to  inborn  tljese  presents  Stall  come,  ©retting: 


WHEREAS 


Joseph  H.  Moss 


is  entitled  to  a  patent  pursuant  to  the  Act  of  December  22,  1926 
as  amended,  (43  U.S.C.  1068-1068b),  for  the  mineral  interest  in 
the  following  described  land: 

Choctaw  Meridian,  Mississippi 
T.  3  N.,  R.  8  E. 
Sec.  36,  SW%SE%. 


containing  37.94  acres; 

NOW  KNOW  YE,  that  there  is,  therefore,  granted  by  the  UNITED 
STATES  unto  Joseph  H.  Moss  the  mineral  interest  in  the  land 
described  above;  TO  HAVE  AND  TO  HOLD  the  mineral  interest  with  all 
the  rights,  privileges,  immunities,  and  appurtenances,  of 
whatsoever  nature,  thereunto  belonging,  unto  Joseph  H.  Moss,  and 
to  his  heirs  and  assigns , forever . 

This  patent  is  issued  supplemental  to  Patent  No.  1173757 
issued  on  August  2,  1957,  and  is  issued  for  the  purpose  of  granting 
the  oil  and  gas  to  the  patentee,  which  minerals  were  erroneously 
reserved  to  the  United  States  in  patent  No.  1173757. 


In 


[seal] 


Patent  Number     61-84    0021 


Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476).  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in  Alexandria,    Virginia 
the     twenty-ninthdayof     August       _        intheyear 
of  our  Lord  one  thousand  nine  hundred  and  eighty-four 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and  ninth. 


By__V*LLw-^_ 
Johrr  Smith, 


^IVy-^JjL 


Chief,    Branch   of   Lands 
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Form  1860-9 
(June  1984) 
Colorado  0127941 


Cfce  ZHmteo  States  of  America 

Co  all  to  to&om  tfjtse  presents  «t>aU  come,  greeting: 

WHEREAS  ' 

Joseph  H.  Lionelle 

is  entitled  to  a  mineral  patent  pursuant  to  the  general  mining  laws, 

Rev.  Stat.  2329,  2331,  as  amended  (30  U.S.C.  35),  for  the 

Maverick  Placer  Mining  Claim 

described  as  follows: 

New  Mexico  Principal  Meridian,   Colorado 

T.   49  N.,   R.    10  E., 
sec.   7,    lot  20, 
sec.    8,    lot   17. 

containing   19.12   acres. 

NOW  KNOW  YE,    that   there    is,    therefore,    granted   by   the  UNITED   STATES, 
unto  Joseph  H.   Lionelle  the   land  described  above;   TO  HAVE  AND  TO  HOLD 
the   said   land  with  all  the  rights,   privileges,    immunities,   and 
appurtenances,    of  whatsoever  nature,    thereunto  belonging,   unto  Joseph 
H.  Lionelle,   his  heirs  and  assigns,   forever;  and 

EXCEPTING  AND   RESERVING  TO  THE  UNITED  STATES   a   right-of-way 
thereon  for  ditches   or  canals  constructed  by  the  authority   of  the 
United  States,   pursuant   to  the  Act   of  August   30,    1890   (43  U.S.C.   945); 
and, 
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SUBJECT  TO: 

1.  That  the  grant  hereby  made  is  restricted  in  its  exterior 
limits  to  the  boundaries  of  the  said  mining  premises,  and 
to  any  veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits,  which  may  have  been  discovered  within 
said  limits  subsequent  to  and  which  were  not  known  to  exist 
on  April  22,  1966. 

2.  That  should  any  vein  or  lode  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or 
other  valuable  deposits  be  claimed  or  known  to  exist  within 
the  above  described  premises  on  April  22,  1966,  the  same  is 
expressly  excepted  and  excluded  from  this  patent  pursuant  to 
(30  U.S.C.  37), 

This  patent  is  supplemental  to  patent  05-70-0070  issued  on  May  1, 
1970,  and  is  for  the  purpose  of  conveying  additional  land  in  the 
mineral  patent  application. 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in     Denver,    Colorado 
the   thirty-first  day  of    August  intfaeyear 

of  our  Lord  one  thousand  nine  hundred  and   eighty-three 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and    eighth. 


[seal] 


By_ 


(?^v    JW — :fcl— ; 


^3 
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Airport   Patent 


Form  1860-9 
(June  1984) 
Fairbanks   030390 


GTJje  Winitth  &tate*  of  America 

Co  all  to  tobom  tfctsc  presents  stall  comt,  greeting: 


THE  UNITED  STATES  OF  AMERICA,  acting  through  the  Director, 
Bureau  of  Land  Management,  Department  of  the  Interior,  pursuant 
to  the  authority  contained  in  Section  516  of  the  Airport  and 
Airway  Improvement  Act  of  1982,  approved  September  3,  1982 
(96  Stat.  671;  49  U.S.C.  2215),  Section  1.1B  of  Part  235  of  the 
Department  of  the  Interior  Manual,  hereby  gives  and  grants  a 
patent  to  the  State  of  Alaska,  and  to  its  successors  in  function, 
for  the  following  described  lands: 

Lot  1,  2,  and  3,  United  States  Survey  Number  4369, 
Alaska,  located  on  the  Bering  Sea  approximately  one 
quarter  mile  south  of  the  Native  village  of  Gambell, 
Alaska  on  the  northwest  tip  of  Saint  Lawrence  Island. 

containing  81  acres. 

TO  HAVE  AND  TO  HOLD  the  lands  included  in  this  patent, 

together  with  all  rights,  privileges,  immunities,  and  appurtenances 

of  whatsoever  nature,  thereunto  belonging  unto  the  State  of  Alaska, 

and  to  its  successors  in  function  forever,  subject,  however,  to  a 

right-of-way  for  ditches  or  canals  constructed  under  the  authority 

of  the  United  States,  as  authorized  by  the  Act  of  August  30,  1890 

(26  Stat.  391;  43  U.S.C.  945),  and  a  right-of-way  for  the 

construction  of  railroads,  telegraph  and  telephone  lines,  in 

accordance  with  the  Act  of  March  12,  1914  (38  Stat.  305;  48  U.S.C. 

301-308). 
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By  the  acceptance  of  this  patent,  the  patentee  agrees  for 
itself,  its  assigns,  and  its  successors  in  interest  to  the  property 
interest  herein  conveyed,  or  any  part  thereof,  that  the  covenants 
set  forth  below  shall  attach  to  and  run  with  the  land; 

1.   The  patentee  will  develop  the  lands  herein  conveyed  for 
airport  purposes  within  one  year  after  the  date  of  this  patent. 
However,  if  the  lands  herein  conveyed  are  necessary  to  meet  future 
development  of  an  airport  in  accordance  with  the  national  airport 
system  plan,  the  patentee  will  develop  the  lands  for  airport 
purposes  within  a  period  of  time  satisfactory  to  the  Administrator 
of  the  Federal  Aviation  Administration,  and  any  interim  use  of  the 
lands  for  other  than  airport  purposes  will  be  subject  to  such  terms 
and  conditions  as  the  Administrator  may  prescribe. 

2.   (a)  The  airport,  and  its  appurtenant  areas  and  its 
buildings  and  facilities,  whether  or  not  on  the  lands  herein 
conveyed,  will  be  operated  as  a  public  airport  upon  fair  and 
reasonable  terms,  and  in  full  compliance  with  all  requirements 
imposed  by  or  pursuant  to  Part  21  of  the  regulations  of  the  Office 
of  the  Secretary  of  Transportation  (49  CFR  21),  to  the  end  that  no 
person  in  the  United  States  shall,  on  the  grounds  of  race,  color, 
or  national  origin,  be  excluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  otherwise  subjected  to  any  discrimination 
under  any  programs  or  activities  provided  thereon;  and, 
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(b)  The  United  States  shall  have  the  right  to  judicial 
enforcement  of  these  covenants  not  only  as  to  the  patentee,  its 
successors  or  assigns,  but  also  as  to  lessees  and  licensees  doing 
business  or  extending  services  under  contractual  or  other  arrangements 
on  the  lands  herein  conveyed; 

(c)  In  the  event  of  a  breach  of  any  of  the  conditions  or 
covenants  herein  imposed,  all  right,  title,  and  interest  in  and  to 
the  lands  herein  conveyed,  shall,  at  the  option  of  the  grantor, 
revert  to  and  become  the  property  of  the  United  States  of  America, 
and  the  Administrator  of  the  Federal  Aviation  Administration  shall 
have  an  immediate  right  of  entry  thereon,  and  the  patentee,  its 
successors,  or  assigns,  shall  forfeit  all  right,  title,  and  interest 
in  and  to  the  lands  herein  conveyed  and  in  any  and  all  tenements, 
hereditaments,  and  appurtenances  thereunto  belonging;  provided, 
however,  that  the  failure  of  the  grantor  to  insist  in  any  one  or 
more  instances  upon  complete  performance  of  any  of  the  said 
conditions  shall  not  be  construed  as  a  waiver  or  a  relinquishment 

of  the  future  performance  of  any  such  conditions,  but  the  obligations 
of  the  patentee  with  respect  to  such  future  performance  shall 
continue  in  full  force  and  effect. 

3.  The  patentee  will  not  grant  or  permit  any  exclusive  right 
forbidden  by  Section  308(a)  of  the  Federal  Aviation  Act  of  1958 
(49  U.S.C.  1349(a))  at  the  airport,  or  at  any  other  airport  now 
owned  or  controlled  by  it.   In  furtherance  of  the  policy  of  the 
Federal  Aviation  Administration  under  this  covenant,  the  patentee, 
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(a)  Agrees   that,    unless   authorized  by  the  Administrator 
of  the  Federal  Aviation  Administration,    it  will  not,    either  directly 
or   indirectly,    grant   or  permit   any  person,    firm,    or   corporation   the 
exclusive  right   at   the  airport,    or  at   any   other   airport   now  owned   or 
controlled   by    it,    to  conduct   any   aeronautical   activities,    including, 
but   not    limited   to,    charter   flights,   pilot   training,    aircraft   rental 
and   sightseeing,    aerial   photography,    crop   dusting,    aerial   advertising 
and   surveying,   air   carrier   operations,     aircraft   sales   and   services, 
sales   of  aviation  petroleum  products  whether   or  not   conducted   in 
conjunction  with   other   aeronautical   activity,    repair   and    maintenance 
of  aircraft,    sale   of  aircraft   parts,   and   any   other  activities  which 
because   of  their  direct   relationship   to  the   operation   of  aircraft 
can  be   regarded   as   an  aeronautical  activity; 

(b)  Agrees   that   it  will  terminate  any  existing  exclusive 
right   to  engage   in  the   sale   of   gasoline   or   oil,    or  both,    granted 
before  June   17,    1962,   at   such  an  airport,   at   the  earliest  renewal, 
cancellation,    or  expiration  date  applicable   to  the  agreement   that 
established    the   exclusive   rights;    and, 

(c)  Agrees   that    it  will  terminate   forthwith  any  other 
exclusive  right   to  conduct  any  aeronautical  activity  now  existing 
at   such  an  airport. 

4.      Any   later  transfer   of  the  property   interest   herein  conveyed 
will   be   Subject,    to   the   covenants   and   conditions    in   this   patent. 
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5.  If  the  covenant  to  develop  the  property  interest  herein 
conveyed,  or  any  part  thereof,  for  airport  purposes  within  the  time 
specified  in  paragraph  1  hereof  is  breached,  or  if  the  property 
interest  herein  conveyed,  or  any  part  thereof,  is  not  used  in  a 
manner  consistent  with  paragraph  1  hereof  or  the  terms  of  this 
patent,  the  Administrator  of  the  Federal  Aviation  Administration 
may  give  notice  to  the  patentee  requiring  him  to  take  specified 
action,  within  a  fixed  period,  toward  development  or  use  as 
prescribed,  as  the  case  may  be.   These  notices  may  be  issued 
repeatedly,  and  outstanding  notices  may  be  amended  or  supplemented. 
Upon  expiration  of  a  period  so  fixed  without  completion  by  the 
patentee  of  the  required  action,  the  Administrator  of  the  Federal 
Aviation  Administration  may,  on  behalf  of  the  United  States,  enter 
and  take  title  to  that  interest  to  which  the  breach  relates. 

6.  If  any  convenant  or  condition  in  this  patent,  other  than 
the  covenant  contained  in  paragraph  5  hereof,  is  breached,  the 
Administrator  of  the  Federal  Aviation  Administration  may,  on  behalf 
of  the  United  States,  immediately  enter  and  take  title  to  the 
property  interest  herein  conveyed,  or,  in  his  discretion,  that  part 
of  that  interest  to  which  the  breach  relates. 

7.  A  determination  by  the  Administrator  of  the  Federal  Aviation 
Administration  that  one  of  the  foregoing  covenants  has  been  breached 
is  conclusive  of  the  facts;  and,  if  the  right  of  entry  and  possession 
of  title  stipulated  in  the  foregoing  covenants  is  exercised,  the 
patentee  will,  upon  demand  of  the  administrator  of  the  Federal 
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Aviation  Administration,  take  any  action  (including  prosecution  of 
suit  or  executing  of  instruments)  that  may  be  necessary  to  evidence 
transfer  to  the  United  States  of  title  to  the  property  interest 
herein  conveyed,  or,  in  the  Administrator's  discretion,  to  that  part 
of  that  interest  to  which  the  breach  relates. 

IN  TESTIMONY  WHEREOF,  THE  UNITED  STATES  OF  AMERICA,  by  its 
Director  of  the  Bureau  of  Land  Management,  has  hereunto  subscribed 
its  name  and  affixed  the  seal  of  the  United  States  Department  of 
the  Interior  this    First day  of   March ,  1986. 

UNITED  STATES  OF  AMERICA 


By 


Director,    Bureau   of  Land   Management 


APPROVED  thisThird  day  of  August  196 


A 


Assistant  Attorney  General  N 

Land  and  Natural  Resources  Division 
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Indian  Trust   Patent 


Form  1860-8 

(June  1984) 

KS-C-38621 

215  Potawatomi     ~  , 

Cfje  Umteb  States  of  America, 

tSo  all  to  totjam  ttjeBt  ptttmis  8&all  comt,  6tttting:' 

WHEREAS,   an  Order  of  the  authorized   officer   of  the  Bureau  of 
Indian  Affairs    is    now   deposited    in   the   Bureau   of  Land   Management 
partioning   the   allotment    of  Wam-te-go-she-quah,    an    Indian   of   the 
Potawatomi  Tribe  and   directing  that,   pursuant   to  the  Act   of  May   18, 
1916    (25  U.S.C.   378),    a   trust   patent    issue  to  Minnie  Oliver 
Thomas,    Louis   Oliver,    Michelle  Ann  Oliver,    Zelda  Mitchell   Oliver, 
Cecelia  Mitchell,   and   Andrew  Mitchell,   heirs   of  Wam-te-go-she-quah, 
for  their  undivided    interests   in  the   following  described   land: 

Sixth  Principal  Meridian,   Kansas 
T.    8  S.,   R.    15  E. 

sec.    18,    SE^   of   Frac.   NW^NW^r,    and 
S^NE%   of  Frac.    NW^NW^;. 
containing   18.25   acres. 

NOW  KNOW  YE,    that    the   UNITED  STATES    in   consideration    of   the 
premises,    hereby  declares   that    it   does   and  will  hold   the 
undivided    interests    in   the   land   described   above   for  a   period   of 
twenty-five  years    in  trust   for  the   sole   use   and  benefit   of  the 
above-named   Indians,    in  accordance  with   the   terms   of  said   order  to 
wit:      To  Minnie   Oliver   Thomas,    an   undivided   4/21    interest;    to 
Louis  Oliver,   an  undivided  4/21   interest;   to  Michelle  Ann  Oliver, 
an  undivided  4/21   interest;   to  Zelda  Mitchell  Oliver,   an  undivided 
3/21   interest;   to  Cecelia  Mitchell,   an  undivided   3/21   interest; 
and   to  Andrew  Mitchell,   an  undivided   3/21   interest;   subject   to  all 
statutory  provisions   and  restrictions   as   declared    in  the   original 
trust   patent   covering  the  above  described    land. 

This   patent   shall  not   operate  to  extend   the   trust   period 
declared   in  the  patent   for   said    land    issued   to  Wam-te-go-she-quah 
dated  August    15,    1893,    as   extended. 

In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in       Denver.    Colorado 
the    sixteenth        4**  Marcfi  uitheyear 

of  our  Lord  one  thousand  nine  hundred  and  e  l  ght  y  -  tour 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and   eighth. 


By_ 


fi^vj    ^tw^£t — . 


Patent  N„mher   15-84-0002 


Ron  Smith,  Deputy  State  Director  for 
Operations 
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Indian  Fee  Patent  -  Divided  Interest 


Form  1860-8 
(June  1984) 

1-18949 
Coeur   d'Alene 


W$t  Untteb  States*  of  America, 

So  all  to  tni)om  these  presents  shall  come,  greeting: 


WHEREAS,  an  Order  of  the  authorized  officer  of  the  Bureau  of 
Indian  Affairs  is  now  deposited  in  the  Bureau  of  Land  Management, 
directing  that,  in  accordance  with  25  Code  of  Federal  Regulations 
152.6,  a  fee  simple  patent  issue  to  Dale  Russell  Griffith,  for  an 
undivided  1/252  interest,  in  the  following  described  land: 

Boise  Meridian,  Idaho 
T.  45  N.,  R.  5  W. 
sec.  25,  S%S%. 

containing  160.00  acres. 

NOW  KNOW  YE,  that  the  UNITED  STATES,  in  consideration  of  the 
premises,  HAS  GIVEN  AND  GRANTED,  and  by  these  presents  DOES  GIVE 
AND  GRANT,  unto  Dale  Russell  Griffith  and  to  his  heirs,  the  said 
undivided  1/252  interest  in  the  lands  described  above;  TO  HAVE  AND 
TO  HOLD  the  same,  together  with  all  the  rights,  privileges, 
immunities,  and  appurtenances,  of  whatsoever  nature,  thereunto 
belonging,  unto  Dale  Russell  Griffith,  and  to  his  heirs  and  assigns 
forever ; 

EXCEPTING  AND  RESERVING  TO  THE  UNITED  STATES  all  the  coal  and 
oil  deposits  in  or  under  said  lands  in  accordance  with  the  provisions 
of  the  Act  of  June  21,  1906  (34  Stat.   325,  336). 

SUBJECT  TO  an  easement  for  a  road  50  feet  in  width,  25  feet  of 

which  lies  along  the  north  boundary  of  this  tract,  approved  November 

28,  1916,  in  accordance  with  the  provisions  of  the  Act  of  March  3, 

1901  (31  Stat.  1058-1084),  in  favor  of  Benewah  County,  Idaho,  as  set 

forth  in  a  document  on  file  in  the  Portland  Area  Office,  Bureau  of 

Indian  Affairs,  under  number  181-2767. 

In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 

Bureau  of  Land  Management,  m  accordance  with  the  provisions 

of  the  Act  of  June  17, 1948  (62  Stat  476),  has,  in  the  name  of  the 

United  States,  caused  these  letters  to  be  made  Patent,  and  the 

Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in      Boise,    Idaho 
the  twenty-eightWayof    September         intheyear 
of  our  Lord  one  thousand  nine  hundred  and    eighty-two 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and     s  ixt  h . 


Don  Jones,  Chief,  Division  of  Operations 
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Indian  Fee  Patent   -  Undivided   Interest 
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Form  1860-8 
(June  1984) 
C-175  Colville 


W$t  Wlnittb  &tate£  of  gmertca, 

$o  all  to  tohom  $»e  presents  sftall  come.  greeting'. 


WHEREAS 


Heirs   of  Matilda   Dalrymple 


are  entitled   to  a   land   patent,    pursuant   to  25  Code   of  Federal  Regu- 
lations   121.6   for  an  undivided   1/270  interest    in  the   following 
described   land: 

Willamette  Meridian,  Washington 
T.    39  N. ,   R.   27   E. 

sec.    15,    lot   2  and   3. 

excepting  from  the  effect   of  this   conveyance,    however,    that  certain 
parcel   of   ground   containing   1 6  .74  acres    lying  east   of  the  railroad 
right-of-way  acquired   by  the  Great  Northern  Railway  Company  approved 
October  3,    1911,   and  October  2,    1913,    pursuant   to  the  Act   of  May  6, 
1910   (36  Stat.    349),    containing,   after  making  the   above   specified 
exception,   40.11  acres; 

NOW  KNOW  YE,    that   there   is,    therefore,    granted   by  the  UNITED 
ST/.TES   unto  the  Heirs   of  Matilda   Dalrymple   the   undivided    1/270   interest 
in   the    land   described   above;   TO  HAVE  AND  TO  HOLD   the   undivided    1/270 
interest    in  the   land   together  with  all  the  rights,    privileges, 
immunities,    and   appurtenances,    of  whatsoever   nature,    thereunto  belonging, 
to  the  Heirs   of  Matilda  Dalrymple,   and   to  their  heirs  and   assigns, 
forever  ; 

SUBJECT  TO  those  rights   for  railroad   purposes   granted   to  the 
Great  Northern  Railway  Company,    its   successors   or  assigns,   pursuant   to 
the  Act   of  March  2,    1899    (25  U.S.C.   312). 

In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  June  17, 1948  (62  Stat.  476),  has,  in  the  name  of  the 
United  States,  caused  these  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 


[seal] 


Given  under  my  hand,  in     Portland,    Oregon 
the  thirtieth  day  of      June  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and    seventy-seven 
and  of  the  Independence  of  the  United  States  the  two  hundred 
and     one- 

By  V-*— 

Joe  Brown,  Acting  State  Director 
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(June  1984) 
618  Crow 

Gflfje  ®mtefc  State*  of  America, 

So  all  to  tofcom  ftt«e  pitttnU  »%aU  come,  erecting: 

WHEREAS 

Medicine  Rock  Birdhorse 

is   entitled   to  a   trust   patent,   pursuant   to  the  Act   of  Match   1,    1907 
(34  Stat.    1035),    for  all  minerals,    including  coal,    oil  and   gas,    in 
the   following  described    land: 

Principal  Meridian,   Montana 

T.   6  S.,   R.   31  E. 

sec.   3,   SE^SE^, 

sec.    12,    EJjSWi. 

containing  120  acres. 

NOW  KNOW  YE,  that  the  UNITED  STATES  declares  that  it  does  and 
will  hold  the  minerals,  including  coal,  oil  and  gas,  in  the  land 
described  above  (subject  to  all  statutory  provisions  and  restrictions) 
for  a  period  of  twenty-five  years  in  trust  for  the  sole  use  and 
benefit  of  Medicine  Rock  Birdhorse,  and  at  the  expiration  of  the 
trust  period  the  United  States  will  convey  the  minerals,  including 
coal  oil  and  gas,  by  fee  patent  to  Medicine  Rock  Birdhorse,  dis- 
charged of  the  trust  and  free  of  all  charge  and  encumbrance  whatso- 
ever; but  in  the  event  that  Medicine  Rock  Birdhorse  dies  before  the 
expiration  of  the  trust  period,  the  Secretary  of  the  Interior  shall 
ascertain  the  legal  heirs  of  Medicine  Rock  Birdhorse  and  either 
issue  to  them  in  their  names  a  fee  patent  for  the  minerals,  including 
coal,  oil  and  gas,  or  cause  the  minerals  to  be  sold  for  the  benefit 
of  the  heirs  as  provided  by  law. 


• 


[seal] 


In  Testimony  Whereof,  the  undersigned  authorized  officer  of  the 
Bureau  of  Land  Management,  in  accordance  with  the  provisions 
of  the  Act  of  J  une  1 7, 1948  (62  Stat  476),  has,  in  the  name  of  the 
United  States,  caused  theae  letters  to  be  made  Patent,  and  the 
Seal  of  the  Bureau  to  be  hereunto  affixed. 

Given  under  my  hand,  in      Billings,    Montana 

the         fifth  day  of       June  m  the  year 

of  our  Lord  one  thousand  nine  hundred  and    eighty 

and  of  the  Independence  of  the  United  States  the  two  hundred 

and     fifth. 

Wv-i ■      ,A*/v^33 - 

ine   Smith,    Chief,    Division  o 
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Mineral  Patent  Applications 

VII.  Finality  of  Patents 

A.  Handouts 

1.   Outline 

B.  Other  Sources 

1.  43  CFR  1862.5  -  Suits  to  vacate  and  annul  patents 

2.  St.  Louis  Smelting  and  Refining,  Co.  v.  Kemp,  104  US  636  (1882) 

3.  Limitations  of  suits  to  annul  patents,  43  USC  1166 


Mineral  Patent  Applications 
Outline 

VII.   Finality  of  Patents 

A.  Effect  of  signature  of  the  authorized  officer 

The  signature  of  the  authorized  officer  upon  the  patent  document 
signs  over  title  to  the  land  upon  the  date  of  signature.   It  also 
removes  the  land  within  the  patent  from  the  jurisdiction  of  the 
Department.  As  the  patent  conveys  the  title  of  the  United  States, 
with  the  exception  of  any  reservations  in  the  patent,  the  land  is 
removed  from  the  authority  of  the  Department  and  is  fully  subject  to 
state  and  local  laws  and  ordinances. 

B.  Jurisdiction  of  the  Secretary  when  patent  is  issued 

The  Secretary  loses  jurisdiction  over  the  patent  when  it  is  issued 
except  for  any  reservations.   If  the  patentee  appeals  the  patent 
reservations,  the  Secretary  retains  jurisdiction,  through  IBLA, 
until  the  appeal  is  settled.   Once  the  patent  becomes  final,  the 
Secretary  can  only  regain  jurisdiction  by  going  into  Federal  court 
and  suing  the  patentee  for  title  recovery  so  that  jurisdiction  can 
be  regained  for  further  administrative  actions. 

C.  Criteria  and  procedures  for  recovery  of  a  patent 

Patents  issued  in  error  or  by  fraud  can  be  recovered  by  the  United 
States  but  not  by  third  parties.   Only  the  United  States  (through 
the  Department  of  the  Interior)  can  bring  suit  to  annul  or  cancel  an 
issued  patent.   To  recover  jurisdiction  over  the  land,  one  of  two 
things  must  happen.   Either  the  patentee  surrenders  the  patent 
voluntarily  to  the  Bureau,  or  else  the  Bureau  files  suit  in  Federal 
court  to  have  the  patent  cancelled  or  annulled  by  order  of  the  court. 

D.  Statute  of  limitations  and  its  effect  on  recovery 

The  statute  of  limitations  concerning  patents  issued  for  the  public 
lands  is  43  USC  1166,  26  Stat.  1093,  and  it  is  implemented  at  43  CFR 
1862.5.  The  limitation  is  six  years  from  the  date  the  patent  was 
issued,  if  issued  in  error;  and  six  years  from  the  date  of  discovery 
of  a  fraud,  if  issuance  was  related  to  fraud  on  the  part  of  the 
patentee.   In  either  instance,  if  the  land  conveyed  by  the  patent  is 
purchased  or  transferred  to  a  third  party  as  an  "innocent  purchase," 
the  patent  is  protected  and  cannot  be  attacked  by  the  United  States. 


Mineral  Patent  Applications 

VIII.  Equitable  Adjudication 

A.  Handouts 

1.  Outline 

2.  BLM  Manual  1870  -  Equitable  Adjudication 

B.  Other  Sources 

1.  43  CFR  1870  -  Adjudication  Principles  and  Procedures 

2.  Foley  v.  Harrison,  56  US  433  (1853) 

3.  Hawley  v.  Diller,  178  US  476  (1900) 


Mineral  Patent  Applications 
Outline 


VIII.  Equitable  Adjudication 

A.  Historical  overview  of  the  concept  of  equitable  adjudication  and 
patenting  of  public  lands 

1.  Before  1812  all  transactions  concerning  sales  of  public  lands 
and  issuing  land  patents  was  vested  in  the  Secretary  of  the 
Treasury. 

2.  In  1812  the  General  Land  Office  (GLO)  was  created  to  handle  and 
adjudicate  all  matters  concerning  the  title  to  and  disposal  of 
public  lands  "under  applicable  statute." 

3.  In  1846  Congress  passed  a  statute  to  provide  for  the  adjudica- 
tion of  land  entries  that  were  suspended  for  irregularity  which 
were  not  statutorily  fatal,  but  no  authority  existed  to  dispose 
of  or  correct  the  defective  entry. 

4 .  The  1846  statute  created  a  "Board  of  Equitable  Adjudications" 
consisting  of  the  Secretary  of  Treasury,  the  GLO  Commissioner 
and  the  Attorney  General.   They  would  adjudicate1 the  case  and 
the  entryman's  rights  under  the  legal  principles  of  equity, 
justice,  and  common  sense. 

5.  In  1849  the  Department  of  Interior  was  created  and  GLO  merged 
into  it.   The  Commissioner  of  GLO  was  subordinate  to  the 
Secretary  of  the  Interior. 

6 .  The  statute  creating  the  "Board  of  Equitable  Adjudications"  was 
renewed  in  1853  and  made  permanent  in  1856.   In  1877  the  statute 
was  amended,  substituting  the  Secretary  of  the  Interior  for  the 
Secretary  of  the  Treasury. 

7.  In  1922  the  statute  was  amended  to  make  the  Secretary  of  the 
Interior  the  "Board"  and  to  change  the  conditions  under  which 
equitable  adjudication  may  be  applied.   See  47  USC  1161-1164  and 
43  CFR  1870  and  1871.   These  conditions  are  still  in  effect 
today. 

8.  In  1946  and  1950,  under  Reorganization  Plan  Number  3,  the 
Director  of  BLM  became  the  "Board." 


B.  Criteria  for  equitable  adjudication. 

1 .  General 

-  All  land  and  mineral  patent  applications  or  requests  for 
patent  must  have  proceeded  to  the  point  that  substantial 
compliance  with  the  law  has  been  made,  legal  notice  has  been 
given,  and  purchase  money  paid. 

-  The  minor  noncompliance  with  the  requirements  of  the  law  must 
be  based  on  inadvertent  error,  omission,  or  ignorance  of  the 
law,  or  an  obstacle  over  which  the  entryman  has  no  control, 
and  not  upon  bad  faith.   Equitable  adjudication  cannot  proceed 
in  the  face  of  a  lawful  adverse  claim  to  the  same  land. 

2.  Lawful  adverse  claim 

-  It  has  been  held  by  the  Department  and  the  Federal  courts  that 
a  withdrawal  or  classification  of  the  public  land  is  not  an 
adverse  claim  preventing  the  Department  from  granting 
equitable  adjudication  in  conflicts  between  applications, 
entries,  and  such  withdrawals,  classifications,  and 
reservations.   See  Opinion,  55  ID  205,  211  (1935);  James 
Morris,  4  7  ID  326,  329  (1920);  and  Stuart  Grant  Ramstad  v. 
Hodel,  756  F.2d  1379  (9th  Circuit,  1985). 

C.  Land  entries/request  for  patent 

The  following  situations  may  be  appropriate  for  consideration  under 
equitable  adjudication  principles . 

1.  The  initial  entry  on  the  land  was  bona  fide  and  in  good  faith. 

2.  Patent  application  was  not  timely  filed  but  the  law  for 
initiating  possessory  rights  was  complied  with  substantially. 

3.  Erroneous  information  by  Departmental  employees  caused  the 
applicant  to  proceed  when  he  should  not  have  otherwise. 

4.  Administrative  errors  of  the  Department  and  its  employees. 

5.  Final  proofs  of  use  and/or  compliance  were  not  timely  filed. 

6.  Adverse  possession  was  used  to  initiate  possessory  rights  prior 
to  application. 

7.  Final  proofs  of  affidavits  were  executed  outside  the  county, 
borough,  or  proper  land  district. 

8.  A  technical  error  occurred  which  was  the  result  of  ignorance,  a 
mistake,  or  an  obstacle  over  which  the  applicant  had  no  control. 

9.  Errors  in  publication  of  a  minor  nature  not  affecting  legal 
description  or  ownership  information. 

10.   Any  similar  reason,  not  indicating  bad  faith,  on  the  part  of  the 
applicant. 


D.  Mineral  patent  application 

In  addition  to  the  items  enumerated  above,  the  following  may  also  be 
considered  as  grounds  for  equitable  adjudication  of  mineral  patent 
applications. 

1.  Minor  irregularities  in  posting  the  mining  claims  or  mill 
sites.  For  example,  the  plat  and  notice  of  intent  to  patent  are 
posted  just  off  the  claim  or  site. 

2.  Conditions  of  adverse  possession  under  Section  2332  of  the 
Revised  Statutes,  30  USC  38  (1982),  used  to  establish  a 
pre-FLPMA  right  to  possession  of  a  mining  claim. 

3.  Errors  in  the  manner  or  form  of  location  which  were  based  on  a 
good  faith  attempt  by  the  locator  to  comply  with  the  local 

customs  and  usage  of  the  locator's  mining  district.   For 
example,  lode  verses  placer. 

E.  Results  of  equitable  adjudication 

1.  Adjudication  will  result  in  either  issuing  the  patent  in  full, 
issuing  the  patent  in  part,  or  rejecting  the  patent  application. 

2.  Equitable  adjudication  operates  only  to  divest  the  United  States 
of  interest  to  the  land,  without  prejudice  to  the  rights  of 
conflicting  claimants. 

3.  The  Director's  decision  concerning  equitable  adjudication  of  a 
case  is  final,  and  cannot  be  appealed  to  either  IBLA,  the 
Secretary,  or  the  courts,  as  the  statute  does  not  provide  for  it. 

F.  Case  studies 

1.   US  v.  Richard  Dean  Lance  73  ID  218  (1966) 

-  Nevada  homestead  entryman  Lance  drilled  all  over  a  160-acre 
tract  for  water  but  found  only  enough  to  irrigate  20  acres 
around  his  home. 

-  BLM  rejected  his  final  proof  as  inadequate  and  cancelled  the 
entire  160-acre  entry. 

-  BLM  denied  equitable  adjudication  on  the  grounds  that  Lance 
had  not  substantially  complied  with  the  statute  (irrigating 
all  160  acres) . 

-  Upon  judicial  review,  the  District  Court  noted  its  lack  of 
jurisdiction  under  the  statute.   The  Court  noted  that,  as  a 
matter  of  equity,  Lance's  good  faith  effort  to  find  water  (he 
drilled  23  wells)  should  be  considered  in  any  final 
disposition  of  his  case. 

-  The  Director,  at  the  Court's  recommendation,  reconsidered  and 
granted  Lance  a  homestead  patent  for  the  20  acres ,  which 
contained  his  home  and  improvements,  that  he  managed  to 
irrigate. 


US  v.  Richard  Oliphant  (Alaska  Land  Office) 

-  Oliphant  filed  homestead  entry  on  the  Alaska  Coast  in  a  tidal 
zone. 

-  In  a  tidal  zone,  the  land  above  mean  high  tide  line  is 
Federal,  below  the  line  is  state  land. 

-  Slope  of  coast  is  in  inches  per  mile;  mean  tide  line 
impossible  to  locate  precisely. 

-  BLM  granted  entry  on  best  guess  of  Cadastral  Survey  as  to  mean 
high  tide  line  as  there  were  no  adverse  claims. 

US  v.  Ida  McClarty  Johnston,  Administrative  (A-30853  1968)     ^~ 
VP-  GA&  ibfr  Qtfm&ttola, 

-  Ida*4f  husband  applied  for  mineral  patent  for  copper  lode 
claims  located  in  1920' s. 

-  Claims  were  declared  valid  by  contest  in  1930' s. 

-  In  the  1960's  a  patent  application  was  filed. 

-  Mineral  examination  showed  claims  lacked  a  discovery  in  1960 's 
due  to  collapse  of  the  copper  market. 

-  Contest  proceeding  found  claim  not  valid  at  time  of  hearing. 

-  Ms.  Johnston  applied  for  equitable  adjudication  on  grounds 
that  claims  were  valid  in  1930" s. 

-  Director  denied  request  on  basis  that  in  1960's  claims  lacked 
a  discovery  and,  therefore,  there  was  no  compliance  with  the 
requirements  of  the  mining  law. 


G.   Summary 


1.  Equitable  adjudication  provides  an  administrative  mechanism  to 
"fix  the  mistakes"  of  either  the  entryman  or  the  Government  in 
the  patent  process  when  the  law  has  been  substantially  complied 
with,  but  errors  have  arisen  that  would  normally  preclude 
issuance  of  the  patent. 

2.  It  is  applicable  to  any  land  action  or  mineral  application  that, 
if  perfected,  would  lead  to  issuance  of  a  patent. 
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.01  Purpose.  This  Manual  Section  provides  for  title  issuance  of  land 
and  mineral  patent  applications  or  request  for  patent  based  upon  the 
legal  principles  of  equity  and  justice.  Such  equitable  adjudication  is 
authorized  when  there  has  been  substantial  compliance  with  the  law,  but 
the  patent  cannot  be  issued  because  some  minor  technicality  of  the  law 
has  not  been  observed  by  the  applicant. 

.02  Objectives.   The  objective  is  to  eliminate  the  suspension  or 
rejection  of  land  and  mineral  patent  applications  or  request  for  patents 
in  instances  where  the  principles  of  equity  and  justice  would  otherwise 
require  the  approval  of  such  entries. 

. G3  Authority. 

A.   43  U.S.C.  1161-1164  (1982);  RS  §2450,  2451,  2456,  and  2457;  the 
Act  of  September  20,  1922  (42  Stat.  857). 

j      B.   43  USC  1457. 

C.  43  CFR  1870  and  1871. 

D.  Foley  v.  Harrison,  56  U.S.  433,  451  (1853). 

E.  William  v.  United  States,  138  U.S.  514,  529  (1891). 

F.  Hawley  v.  Diller,  178  U.S.  476,  496  (1900). 
.04  Responsibility. 

A.  The  Director  is  the  official  responsible  for  the  final  approval  of 
the  land  or  mineral  patent  applications  done  under  this  procedure. 

B.  The  State  Director,  through  the  appropriate  Deputy  State  Director, 
is  responsible  for  the  initial  review  of  the  patent  application  or 
request  for  patent  and  preparation  of  the  case  file  for  submittal  to  the 
appropriate  Washington  Office  Division  or  Program  Chief.  The  initial 
recommendations  concerning  the  disposal  of  the  application  is  made  by  the 
State  Director. 
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c-  The  Chief,  Division  of  Lands,  and  Chief,  Alaska  Program  Staff,  are 
responsible  for  the  review  of  the  land  patent  application  or  request  for 
patent  case  files  received  from  the  State  Director.  The  Chief(s)  perform 
a  de  novo  adjudication  of  the  application  and  either  forward  the  case 
file  with  the  recommendation  for  approval  to  the  Director;  or  reject  the 
request  for  equitable  adjudication  and  return  the  case  file  through  the 
proper  Assistant  Director,  to  the  State  Director  with  instructions  for 
its  disposition. 

D.  The  Chief,  Division  of  Mining  Law  and  Salable  Minerals,  performs 
the  same  functions  as  the  Chiefs,  Division  of  Lands,  and  Alaska  Program 
Staff,  for  all  mineral  patent  cases. 

.05  References.  See  Manual  Sections  1270  and  1860,  Instructions,  49  ID 
323  (1922),  and  James  C.  Forsling,  56  ID  281  (1938). 

.06  Policy. 

A.  Where  the  public  land  is  in  "litigation,"  the  Bureau  will  take  no 
action  with  respect  to  the  disposal  of  the  public  lands  under  this 
procedure  until  the  litigation  is  terminated  or  the  Solicitor  states  that 
the  proposed  action  is  not  inconsistent  with  the  litigation. 

B.  Equitable  adjudication  will  be  used  whenever  the  grounds  for  it 
exist  in  the  processing  of  patent  applications. 

.07  File  and  Records  Maintenance.   The  decision  resulting  in  the 
granting  or  denial  of  equitable  adjudication  is  placed  in  the  existing 
serialized  patent  case  file.   If  equitable  adjudication  is  granted,  the 
decision  and  rationale  are  placed  in  the  patent  file  as  part  of  the 
official  record. 
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.1  Criteria  for  Equitable  Adjudication.  All  land  and  mineral  patent 
applications  or  requests  for  patent  must  have  proceeded  to  the  point 
that  substantial  compliance  with  the  law  has  been  made,  legal  notice  has 
been  given,  and  purchase  money  paid.  Equitable  adjudication  may  be 
considered  if  the  appropriate  Deputy  State  Director (s)  finds  that  the 
only  bar  to  favorable  consideration  is  contained  within  the  parameters  of 
.11  or  .12  below.   The  minor  noncompliance  with  the  requirements  of  the 
law  must  be  based  on  inadvertent  error,  omission,  or  ignorance  of  the 
law,  or  an  obstacle  over  which  the  entryman  has  no  control,  and  not  upon 
bad  faith.  Equitable  adjudication  cannot  proceed  in  the  face  of  a  lawful 
adverse  claim  to  the  same  land  (see  .34  below). 

.11  Land  Entries/Request  for  Patent.  The  following  situations  are 
appropriate  for  consideration  under  equitable  adjudication. 

A.  Initial  Entry.  The  initial  entry  on  the  land  was  bona  fide  and 
in  good  faith. 

B.  Untimely  Filing  of  Application.  Patent  application  not  timely 
filed  but  the  law  for  initiating  possessory  rights  was  substantially 
complied  with. 

C.  Erroneous  Information  by  the  Department.  Erroneous  information 
by  Departmental  employee(s)  caused  the  applicant  to  proceed  when  he 
should  not  have  otherwise. 

D.  Administrative  Errors.  Administrative  errors  of  the  Department 
and  its  employees. 

E.  Untimely  Final  Proofs.   Final  proof  of  use  and/or  compliance 
was  not  timely  filed. 

F.  Adverse  Possession.  Adverse  possession  used  to  initiate 
possessory  rights  prior  to  application. 

G.  Land  Districts.   Final  proofs  or  affidavits  executed  outside 
the  county,  borough,  or  proper  land  district. 

H.  Technical  Error.  A  technical  error  occurred  which  is  the 
result  of  ignorance,  mistake,  or  obstacle  over  which  the  applicant  had  no 
control. 

I.  Publication  Errors.  Errors  in  publication  of  a  minor  nature 
not  affecting  legal  description  or  ownership  information. 

J.   Similiar  Circumstances.   Any  similar  reason,  not  indicating  bad 
faith,  on  the  part  of  the  applicant. 
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.12  Mineral  Patent  Application.  In  addition  to  the  items  enumerated 
in  .11  above,  the  following  may  also  be  considered  as  grounds  for 
equitable  adjudication  of  mineral  patent  applications. 

A.  Irregular  Postings.  Minor  irregularities  in  the  posting  of 
mining  claims  or  millsites.   (Plat  and  notice  of  intent  to  patent  posted 
just  off  of  the  claim  or  site.) 

B.  Adverse  Possession.  Conditions  of  adverse  possession  under 
Section  2332  of  the  Revised  Statutes,  30  U.S.C.  38  (1982),  used  to 
establish  a  pre-FLPMA  right  to  possession  of  a  mining  claim. 

C.  Manner  and  Form  of  Location.  Errors  in  the  manner  or  form  of 
location  which  were  based  on  a  good  faith  attempt  by  the  locator  to 
comply  with  the  local  customs  and  usage  of  the  locator's  mining  district 
(J  ode  versus  placer,  etc.). 
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.2  Processing  Equitable  Adjudication  Cases.  The  following  procedure  is 
used  when  the  only  bar  to  the  issuance  of  title  is  a  matter  of  equitable 
adjudication.   Equitable  adjudication  may  be  carried  out  at  the  request 
of  the  applicant/requestor  or  by  Bureau  motion. 

.21  State  Office  Action.  The  appropriate  Deputy  State  Director (s) 
(program  staff  and  adjudication  staff)  checks  the  land  status,  analyses 
the  case,  and  determine  if  it  is  appropriate  for  equitable  adjudication, 
using  the  criteria  in  .1  above  and  .3  below. 

A.   Case  Eligible.   If  equitable  adjudication  is  appropriate,  the 
adjudication  is  made,  the  recommendations  finalized,  and  the  case  file 
transmitted  to  the  Washington  Office.   The  package  shall  contain  the  case 
file,  the  draft  conveyance  documents,  and  the  completed  Eureau  Form 
1870-1  (see  Illustration  1). 

E.   Case  Not  Eligible.   If  the  case  is  not  suitable  for  equitable 
adjudication,  and  adjudication  was  requested  by  the  claimant,  a  decision 
is  issued  to  the  claimant  by  the  State  Director,  rejecting  the  request 
and  stating  the  reasons  why.   Such  decisions  are  appealable  to  the 
Interior  Board  of  Land  Appeals  (IBLA)  under  43  CFR  Part  4. 

.22  Washington  Office  Action.  Upon  receipt  in  the  Washington  Office, 
the  case  file  is  reviewed  by  the  appropriate  Division  or  Program  Chief. 

A.  Divisional  Responsibility.  If  there  is  concurrence  with  the 
State  Director's  recommended  action,  the  appropriate  Division  or  Program 
Chief  signs  and  dates  item  5  of  Form  1870-1.  If  the  Division  Chief  does 
not  concur,  he/she  may  review  the  case  file  de  novo.   If  the  de  novo 
review  grants  equitable  relief  to  the  claimant,  the  case  is  prepared  for 
the  Director's  approval  and  signature.   If  the  Division  Chief  determines 
that  the  case  is  not  proper  for  equitable  adjudication,  the  case  file  is 
returned  to  the  State  Director  through  the  appropriate  Assistant 
Director,  with  the  reasons  for  nonconcurrence  and  instructions  for  the 
disposition  of  the  case. 

B.  Equitable  Adjudication  Granted.  If  the  appropriate  Division  or 
Program  Chief  grants  equitable  adjudication,  the  case  file,  draft 
conveyance  document,  and  Form  1870-1  are  sent  to  the  Director  through  the 
proper  Assistant  Director. 

1.  The  Director  signs  Form  1870-1  as  the  approving  official  and 
returns  the  case  file,  draft  conveyance  document,  and  Form  1870-1  to  the 
State  Director. 

2.  The  appropriate  Deputy  State  Director  completes  the 
conveyance  document  as  directed  in  Bureau  Manual  Section  1860  and  issues 
the  patent. 
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.3  State  Office  Processing  of  Equitable  Adjudication  Cases. 
.31  Processing  of  Cases. 

A.  Ripeness.  Apply  the  criteria  given  in  .1  above  to  ensure  that 
application  has  proceeded  to  the  point  that  equitable  adjudication  can  be 
considered. 

B.  Eligibility.  According  to  the  application,  apply  the  items 
given  in  .11  and  .12  above  to  see  if  the  application's  defect  can  qualify 
for  equitable  adjudication. 

C.  Land  Status.   Check  land  status  and  agency  jurisdiction.   If 
land  is  withdrawn  and  under  BLM  administration  then  equitable 
adjudication  can  be  used  in  certain  cases  to  confirm  entries  in 
withdrawals  and  reservations,  when  the  entries  or  applications  were  made 
in  error  on  such  lands,  or  when  certain  proofs,  filings,  or  locations 
were  made  improperly  but  in  good  faith  to  establish  valid  existing 
rights.   If  withdrawal  is  under  the  jurisdiction  of  another  agency,  see 
below. 

.32  Withdrawals,  Classifications,  and  Reservations. 

A.   Conflicts.   If  a  application  conflicts  with  a  withdrawal, 
classification,  or  reservation,  the  appropriate  Deputy  State  Director 
must  have  a  determination  made  as  to  whether  the  withdrawal, 
classification,  or  reservation  in  question  permits  the  allowance  of  the 
application. 

.33  Application  Allowable. 

A.  Bureau  Jurisdiction.   If  the  type  of  withdrawal  or  reservation 
permits  the  allowance  of  the  type  of  application  in  question  and  the  land 
is  under  the  BLM's  administration  exclusively,  the  Deputy  State  Director, 
if  all  else  is  regular,  will  proceed  with  the  consideration  of  the 
application.  When  the  application  entry  predates  the  withdrawal,  these 
valid  existing  rights  must  be  adjudicated. 

B.  Other  Agency  Jurisdiction.   If  the  application  is  allowable  and 
the  land  is  under  the  administrative  jurisdiction  of  another  agency,  the 
Deputy  State  Director,  if  all  else  is  regular,  will  contact  the  holding 
agency  requesting  its  concurrence  in  the  allowance  of  the  application. 

C.  Application  Not  Allowable.  Where  the  type  of  withdrawal, 
classification,  or  reservation  does  not  permit  the  allowance  of  the 
application  in  question,  the  Deputy  State  Director  will  reject  the 
application. 
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1.  This  type  of  situation  applies  to  all  applications  for 
withdrawn,  classified,  or  reserved  lands  (other  than  for  lands  withdrawn 
by  the  General  Orders  of  1934  and  1935  or  Section  1  of  the  Taylor  Grazing 
Act)  where  the  application  may  be  filed  only  for  unreserved  lands  and 
includes  homesteads,  desert  lands,  Indian  allotments,  Carey  Act  grants, 
etc. 

.34  Lawful  Adverse  Claim.  It  has  been  held  by  the  Department  and  the 
Federal  Courts  that  a  withdrawal  or  classification  of  the  public  land  is 
not  an  adverse  claim  preventing  the  Department  from  granting  equitable 
adjudication  in  conflicts  between  applications,  entries,  and  such 
withdrawals,  classification,  and  reservations.  See  Opinion,  55  ID  205, 
211  (1935);  James  Morris,  47  ID  326,  329  (1920);  and  Stuart  Grant 
Ramstad,  756  F.  2d  1379  (9th  Circuit,  1985). 
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Glossary  of  Terms 

-A- 

Appeals;  there  can  be  no  appeal  from  a  final  decision  of  the  Director 

after  equitable  adjudication  has  been  applied  to  an  application.   See 
Foley  v.  Harrison,  56  U.S.  433,  451  (1853)  and  Lance  v.  Udall,  D.C. 
of  Nevada  (1968).   However,  the  refusal  of  a  State  Director  to 
consider  equitable  adjudication  to  a  case  is  appealable  under  43  CFR 
4  to  the  IBLA.   The  IELA  cannot  perform  equitable  adjudication  to  a 
case,  but  if  they  determine  that  grounds  exist  to  invoke  equitable 
adjudication,  the  IBLA  can  reverse  and  remand  the  case  back  to  the 
State  Director  for  further  consideration. 

-B- 

Board  of  Equitable  Adjudication:  originally  created  by  statute  in  1856 
and  consisted  of  the  Attorney  General,  the  Commissioner  of  the 
General  Land  Office,  and  the  Secretary  of  the  Treasury.   In  1922,  the 
Board  was  reduced  by  statute  to  the  Secretary  of  the  Interior.   In 
1946,  Reorganization  Plan  3,  made  the  Director  of  the  BLM  the  Board. 
The  Board's  charter  is  to  apply  the  legal  principles  of  equity  and 
justice  to  those  entries  which  are  irregular  on  their  face,  but  if 
the  irregularities  are  not  fatal  under  the  statutes,  then  exceptions 
can  be  made,  and  patents  issued  on  a  case-by-case  basis. 

-C- 

de  novo:  from  the  beginning  or  anew.  A  de  novo  review  re-adjudicates  a 
case  as  if  there  had  been  no  previous  adjudication. 

-D- 

entry:   the  physical  act  of  taking  possession  of  the  ground  so  as 
to  establish  possessory  rights  under  applicable  statute. 

-E- 

entryman:   the  person  who  enters  the  ground  and  establishes  the  requisite 
possessory  rights. 

equitable:  what  is  right  or  fair.   At  common  law,  the  application  of  the 
doctrines  of  fairness  and  common  sense  to  the  situation  at  hand. 
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equitable  adjudication:   the  process  of  applying  common  sense  and 

fairness  to  a  defective  patent  application,  taking  into  account  the 
good  faith  of  the  applicant,  the  cost  and  extent  of  his  physical 
improvements,  the  nature  of  his  irregularity  in  the  patent 
proceedings,  the  interest  of  the  United  States;  and  determining  how 
much,  if  any,  of  the  land  entered  should  be  patented.  Equitable 
adjudication  is  the  last  step  in  the  patenting  process  and  can  be 
exercised  only  after  purchase  price  is  paid  and  there  are  no  lawful 
adverse  claims  to  the  same  land  as  the  application. 
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LAND  AND  GENERAL  CASES 

Conlin  v.  Garwood,  1  LD  411,  414  (1883). 

The  Board  of  Equitable  Adjudication  has  exclusive  jurisdiction  within  the 
sphere  of  the  powers  conferred  upon  it  by  statute.  No  appeal  lies  from 
its  decisions,  nor  are  they  subject  to  review  by  any  other  tribunal.   In 
the  case  of  a  fraudulent  entry,  the  board  may  revoke  its  confirmation  of 
the  entry. 

Christian  G.  Larsen,  3  LD  190,  191  (1884). 

A  cash  entry  transferee  who  made  a  good  faith  bona  fide  entry  after  a 
statutory  deadline  had  passed,  due  to  errors  of  government  officials,  was 
allowed  equitable  adjudication  for  confirmation  of  his  entry. 

Pecard  v.  Can-ens  and  Other  Cases,  4  LD  152,  158  (1885). 
Private  cash  entries,  made  in  good  faith  and  accepted  in  error  by  the 
land  office  on  withdrawn  lands,  are  eligible  for  equitable  adjudication 
by  the  Board. 

R.M.  Chrisinger,  4  LD  347,  350  (1886). 

An  entry  will  not  be  sent  to  the  Board  of  Equitable  Adjudication  where 

there  is  an  inexcusable  failure  to  comply  with  the  law. 

Opinion,  6  LD  314,  315  (1887). 

An  outstanding  patent,  issued  for  an  entry  entitled  to  confirmation  by 
the  Board  of  Equitable  Adjudication,  should  be  returned  and  cancelled 
before  such  confirmation. 

Irwin  Eveleth,  8  LD  87,  96  (1889). 

Same  as  Pecard  v.  Camens,  4  LD  152  (1885). 

J.J.  Hagerman  et  al.,  8  LD  183,  184  (1889). 
Same  as  Opinion,  6  LD  314,  315  (1887). 

James  H.  Taylor,  9  LD  230,  231  (1889). 

The  authority  of  the  Board  of  Equitable  Adjudication  is  confined  to 
entries  completed  to  the  point  that  if  their  deficiencies  are  cured  by 
the  Board,  they  pass  immediately  to  patent.  An  entry  should  not  be 
submitted  to  the  Board  until  the  purchase  price  has  been  paid  and  final 
certificate  issued. 

Edward  Riley,  9  LD  232  (1889). 

In  the  absence  of  an  adverse  claim,  a  private  entry,  made  in  good  faith 
of  land  withdrawn  for  railroad  indemnity  purposes,  may  be  submitted  to 
the  Board. 
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J.M.  McDonald,  15  LD  257,  259  (1892). 

A  private  cash  entry,  irregularly  allowed  by  the  Land  Office,  but  made 

in  good  faith,  is  proper  for  equitable  adjudication. 

Akin  v.  Brown,  15  LD  119,  121  (1892). 

A  noncontiguous  homestead  entry  may  be  referred  to  the  Board  when  the 
cause  of  the  lack  of  continuity  was  a  prior  adverse  right  and  the 
homestead  entry  was  made  in  ignorance  of  the  prior  adverse  right. 

Thompson  v.  Bartholet,  18  LD'  96,  99  (1894). 

When  a  Desert  Land  entryman  is  curing  defaults  in  his  reclamation,  who 
is  past  the  statutory  deadline  for  reclamation,  and  the  default  is  due 
to  obstacles  beyond  his  control,  he  is  entitled  to  equitable 
adjudication  even  if  he  is  being  contested  by  a  later  entryman. 

Cooke  v.  Villa  (On  Review),  19  LD  442,  446  (1894). 

A  protestant  without  an  interest  in  the  land  does  not  have  an  "adverse 
claim"  to  the  land  to  prevent  the  referral  of  an  entry  to  the  Board  of 
Equitable  Adjudication  if  the  entry  is  otherwise  subject  to  review  by 
the  Board. 

Elizabeth  Richter,  25  LD  1,2  (1897). 

A  homestead  entryman  who  declared  his  intent  to  become  a  U.S.  citizen, 

but  died  before  submitting  final  proofs,  may  have  his  entry  equitably 

confirmed  for  the  benefit  of  his  heirs  and  patent  shall  issue  in  their 

names. 

Milne  v.  Thompson,  25  LD  501,  503  (1897). 

For  a  timber  culture  entry,  failure  to  file  final  proof  within  the 
statutory  period  does  not  bar  equitable  adjudication  if  the  delay  is 
satisfactorily  explained.   Such  right  cannot  be  defeated  by  an 
intervening  contest  based  only  on  the  above  default. 

John  A.  Ball,  26  LD  661,  663  (1898). 

A  homesteader,  who  due  to  poverty  or  sickness,  cannot  submit  formal 
proof  or  execute  final  affidavit  in  the  land  district,  may  make  such 
affidavit  before  a  judge  or  clerk  of  a  court  of  record  and  may  file  such 
affidavit  with  the  proper  land  office.  The  final  certificate  may  then 
issue  and  the  matter  referred  to  the  Board  for  confirmation. 

Instructions,  26  LD  687,  688  (1898). 

Equitable  action  on  homestead  entries  is  not  necessary  where  residence 
is  not  established  within  the  prescribed  6  months,  if  final  proof  is 
made  within  the  statutory  life  of  the  entry,  and  the  proof  shows  5  years 
of  continuous  residence  preceding  the  date  of  the  final  proof. 
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Fette  v.  Christiansen,  29,  LD  710,  716  (1900). 

A  homestead  entry  cannot  be  cancelled  when  the  entryman  answers  a  notice 
to  show  cause  and  satisfactorily  explains  why  final  proof  was  not  filed 
within  the  statutory  period.  A  subsequent  contest  affidavit  will  not 
defeat  equitable  confirmation  of  the  entry. 

George  H.  Plowman,  38  LD  412,  414  (1910). 

A  homestead  entryman  who  relinquishes  portions  of  his  entry  and  the 

relinquishment  is  accepted  In  error  by  the  land  office,  is  entitled  to 

equitable  adjudication  of  the  remainder  of  the  entry,  all  else  being 

regular. 

Fisher  v.  Heirs  of  Rule  (On  Rehearing),  42  LD  64,  69  (1913). 
If  a  homestead  entryman  dies  without  establishing  residency,  his  heirs  do 
not  acquire  an  equitable  right  that  the  land  department  could  issue  a 
patent  for. 

Protection  of  Transferees  and  Mortgages  Under  the  Homestead  Laws,  48  LD 

582,  593  (1922). 

In  his  administration  of  the  public  lands,  the  Secretary  may,  absent 

limiting  legislation,  take  cognizance  of  equities  acquired  in  good  faith 

by  claimants,  without  an  act  of  Congress  expressly  conferring  that 

authority. 

Instructions,  49  LD  323,  324  (1922).  These  Instructions  give  the 
revisions  to  Sections  2450-2456  of  the  Revised  Statutes  by  the  Act  of 
September  20,  1922,  and  issue  new  regulations  for  the  processing  of  cases 
eligible  for  equitable  adjudication  by  the  Secretary.  These  regulations 
are  still  in  effect  at  43  CFR  1871,  the  only  change  being  the 
substitution  of  the  Director,  BLM,  for  the  Secretary,  as  provided  for  by 
Section  403  of  Reorganization  Plan  No.  3  of  1946  (60  Stat.  1100). 

Ben  McLendon  (On  Petition),  49  LD  561,  564  (1922). 

A  homestead  application  was  rejected  when  filed  on  a  Mexican  Land  Grant 

and  denied  equitable  adjudication  on  the  grounds  that: 

1.  The  application  had  been  administratively  rejected  and 
therefore  had  not  ripened  into  an  "entry"  subject  to  equitable 
consideration. 

2.  The  Mexican  Land  Grant  was  a  lawful  adverse  claim  and 
placed  the  homestead  application  outside  of  the  statutes  granting 
equitable  consideration. 

3.  The  statutes  must  be  "construed  and  held  to  apply  only  to 
decisions  of  the  land  office  sustaining  irregular  entries,  and  not  to 
decisions  rejecting  or  cancelling  such  entries  under  the  general 
authority  conferred  upon  the  Land  Department  in  respect  to  the  public 
lands."   (Citing  as  authority  Hawley  v.  Diller,  178  U.S.  476  (1900).) 
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Stinson  Land  Co.  v.  Hollister,  75  F.  941,  946  (9th  Cir.,  1896). 

The  Court  recognized  and  upheld  the  Secretary's  authority  to  apply  the 

principles  of  equity  to  disputed  land  entries. 

United  States  v.  Burkett,  150  F.  208,  214  (1907). 

Equitable  adjudication  can  be  applied  to  accept  proof  of  compliance  in 
timber  culture  entry,  even  If  filed  8  years  after  statutory  deadline,  as 
no  adverse  claim  had  intervened.   Patent  could  therefore  issue,  all  else 
being  regular. 

Stuart  Grant  Ramstad  v.  Hodel,  756  F.  2d  1379,  1387  (9th  Cir.,  1985). 
Ramstad  was  denied  80  acres  in  Alaska  for  a  trade  or  manufacturing  site 
because  of  technical  legal  construction  concerning  date  of  initiating 
occupancy  and  the  land  was  classified  in  the  meantime  under  C  &  MU  Act. 
Equitable  adjudication  was  denied  by  BLM  due  to  lack  of  compliance  with 
statute  and  because  classification  was  a  lawful  adverse  claim. 

The  Court  reversed  BLM  and  remanded  for  equitable  adjudication  on  two 
grounds. 

1.  BLM  had  frustrated  Ramstad' s  efforts  to  comply  with  statute  by 
refusing  to  accept  application  several  times  based  on  erroneous 
interpretation  of  statute. 

2.  A  withdrawal  of  public  land,  subject  to  valid  existing  rights,  is 
not  an  adverse  claim  within  the  meaning  of  43  U.S.C.  1161-1164 
(Section  2450-2457  of  the  Revised  Statutes)  and  43  CFR  1871.1.  The 
Court  cited  and  distinguished  Opinion  of  the  Solicitor,  55  ID  205, 
210-211,  and  226  (1935)  as  the" basis  for  this  finding. 

William  v.  United  States,  138  U.S.  514,  529  (1891). 

Recognized  the  power  of  the  Secretary  to  do  equity  when  confronted  with 

unexpected  situations: 

"It  is  obvious,  it  is  common  knowledge,  that  in  the 
administration  of  such  large  and  varied  interests  as  are 
intrusted  to  the  Land  Department,  matters  not  foreseen,  equities 
not  anticipated,  and  which  are  therefore  not  provided  for  by 
express  statute,  may  sometimes  arise,  and  therefore,  that  the 
Secretary  of  the  Interior  is  given  that  superintending  and 
supervising  power  which  will  enable  him,  in  the  face  of  these 
unexpected  contingencies,  to  do  justice." 
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ALASKA  LAND  CASES 

Margaret  L.   ( 

Gilbert 

v.   Robert  H.   Oliphant,    70  LD  128,    133   (1963). 

An  Alaska  homestead  entry  was  cancelled  and  equitable  adjudication  denied 
because  of  insufficient  cultivation  of  the  land  by  the  entryman. 

Francis  I.  Hunt,  8  IBLA  390,  397  (1972). 

Alaska  homestead  entryman  granted  equitable  adjudication  when 
improvements  were  located  on  withdrawn  land  and  remainder  of  unimproved 
entry  was  on  public  land.   The  error  was  due  to  erronous  status 
information  given  by  BLM  employees.  Patent  could  issue  for  the  portion 
of  the  entry  not  on  the  withdrawal. 

Rene  P.  Lamoureux,  20  IBLA  243,  247  (1975). 

Equitable  adjudication  of  Headquarters  Site  in  Alaska  denied  in  a 
withdrawal  as  no  application  to  purchase  was  filed  and  occupancy  was 
initiated  more  than  90  days  prior  to  filing  notice  of  location.  This 
case  distinguished  and  cited  in  Ramstad  v.  Hodel,  756  F.  2d  1379  (9th 
Cir.  1985). 

Knute  P.  Lind ,  21  IBLA  81,  84  (1975).   Same  as  Rene  P.  Lamoureux ,  supra. 

Stuart  Grant  Ramstad,  55  IBLA  223,  231  (1981). 

Ramstead  filed  for  a  trade  and  manufacturing  site  in  Alaska.   Entry 
denied  because  occupancy  initiated  more  than  90  days  prior  to  filing  his 
notice  the  land  was  subsequently  withdrawn,  and  the  withdrawal  was  denied 
to  be  an  adverse  right  against  the  entry.   Equitable  adjudication  was 
denied  as  the  law  had  not  been  substantially  complied  with.   The  case  was 
reversed  and  remanded  for  equitable  adjudication  by  the  9th  Circuit  Court 
of  Appeals.   See  Stuart  Grant  Ramstad  v.  Hodel,  756  F.  2d  1379,  1387 
(1985). 
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cNo^mtxr  i9tn                               UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

EQUITABLE  ADJUDICATION 

Sahal  Number 

ID  1572 

i.    Kind  of  entry 

Oesert   Land  Hhtry 

Data  of  catty 

July'5,  1982 

Data  of  final  proof/  Certificate 
August  25.   1987 

1    Description  of  noncompliance 

Proof  of  final  eonpliance/iaaroveaents  were   30  days   late. 


3.    Reason  or  excuse  for  noncompliance 

Lateness  was  due  to  entrjrman  being  hospitalized  by  a  ear  accident. 


4.    The  law  has  beea  complied  with  in  all  respects,  except  in  the  particulars  shown  in  Item  3  above,  the  case  is  a 
meritorious  oaa,  and  I  laeoiamaud  that  the  entry  be  eonfirmed. 


September  30,  1987 

(Date) 


L  *.#, —  / 

7 


(Dopttty  Stat*  Director) 


s.  i 


Ortnbj.r   !«■       IQfiT 
(Date) 


l^,.. 


(Division  Chief) 


6.   The  entry  is  confirmed 


Soreaber   1T    1987 
(Data) 


(Director) 


Instruction  to  Stat*  Of  lire:   Forward  original  copy  with  case  file  to  Director 
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